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Why This Issue? 


Concluding a year of publication largely devoted to Wisconsin 
legal problems, the Law Review in this issue presents a symposium 
on Wisconsin cooperatives—a picture of their historical growth, 
their formation and development, and a presentation of some of the 
major problems they face today. For those who may wonder why 
such an issue was undertaken, may we briefly outline its background. 

In 1951 the Wisconsin Legislature adopted a new business corpora- 
tion code; in 1953 they adopted a non-stock, non-profit corporation 
code. While formulating the new codes into Chapters 180 and 181 
respectively, the legislators in Chapter 182 saved the old corporation 
law now used by cooperatives organized and operating under Chapter 
185. Present Section 185.20 incorporates provisions of Chapter 182 
not in conflict with other sections of Chapter 185. Thus, most of the 
statutory law applying to cooperatives is not contained in any single 
chapter. 

The problem that has been presented to a voluntary committee, 
consisting of cooperative leaders and attorneys active in the co-op 
field, is a codification and revision of present Chapter 185. This 
project has been progressing since early in 1954. The expectation is 
to present the result to the 1955 legislature. 

There have been two basic reasons for this revision: (1) The effect 
of Section 185.20’s incorporation by reference is not fully known 
and provisions that may be taken from the new corporation code 
might be of doubtful application to cooperatives. (2) A code similar 
in form to Chapters 180 and 181 is felt desirable. This would have 
several advantages, chief among which are those resulting from any 
codification which clearly restates the law. The parallel sections in 
the three codes would make a court decision interpreting one section 
of value for those with problems of interpretation of parallel sections. 
Where similar construction is not desirable, the substance would be 
different. 

As a part of their cooperation with the statutory revision, the 
University Law School, together with the Agricultural Economics 
Department, offered a seminar on cooperatives during the fall 
semester of 1953-’54. Student and staff research and writing for this 
issue developed to a large extent from this seminar. Most of this 
research has been brought together in the unsigned articles and, 
where appropriate, special credit has been given to those who have 
done the work. 

For our part of this larger project, the Law Review is particularly 
happy to devote these pages to a symposium on Wisconsin cooper- 
ative problems. 








About This Issue 


The articles in this issue are devoted largely to a consideration of 
Wisconsin statutes and problems of present statutory coverage. For 
purposes of convenience, we have divided the issue into four parts: 
I. Cooperative Principles; II. Wisconsin Statutory Coverage; III. 
Government and Cooperatives; and IV. Legal-economic Studies. 


Part I. The issue starts off with a staff article dealing with co- 
operatives generally—with their principles and operation. Henry H. 
Bakken, Professor of Agriculture Economics at the University, con- 
tributes, from his forthcoming book, a study of both principles and 
the practices used by many cooperatives to effect these principles. 


Part II. This section begins with a look by Harlan Huntley, recent 
Law School graduate, into the present Wisconsin cooperative statutes 
and their historical development. Wilfrid E. Rumble, widely known 
attorney, and counsel for cooperatives with a large amount of Wis- 
consin business, suggests some changes that might be made in the 
present law. The staff concludes this part with two comparative 
studies—one comparing the different types of cooperatives organized 
under our statutes, the other comparing cooperative laws of this 
state with like statutes in other states. 


Part III. Leading off in this portion of the issue is a discussion of 
taxation of co-ops at the state level. The taxation article is the joint 
effort of Harold M. Groves of the University Economics Department 
and Arnold W. F. Langner, Jr., a student doing graduate work in 
law. George F. Sieker, a man with considerable experience in the 
antitrust field and presently assistant attorney general in charge of 
that division, explains the relations between cooperatives and the 
antitrust laws. E. K. Watkins, editor of the Credit Union Bridge, 
analyzes some of the problems of government supervision, especially 
as they relate to credit unions. Israel Abramowitz, recently appointed 
assistant professor in the University School of Commerce, provides 
information from his Ph.D. thesis about the organization and opera- 
tion of Wisconsin electric cooperatives. Completing this important 
phase of cooperative law is a study by Norris Maloney, attorney 
for several REA cooperatives, of the electric cooperative from the 
standpoint of control and supervision by state agencies. 


Pari IV. Last, but not least, two legal and economic studies are 
made of problems peculiar to cooperatives. Job K. Savage, now with 
the Department of Agriculture in Washington, contributes one on 
nonmember business in Wisconsin cooperatives. Rollin O. Dunsdon, 
who recently received his Ph.D. from the University of Wisconsin, 
and Toby E. Marcovich and Alvin R. Ugent, both Editors of the 
Law Review and recent graduates from the Law School, conclude the 
issue with their analysis of the highly technical problem of pooling. 




















General Principles and Problems of 
Cooperatives: An Introduction 


By way of introduction, a brief résumé might be in order to show 
what a cooperative is and how it operates. A cooperative association 
is an organization designed to carry on any lawful business for the 
benefit of its members. Such an organization may or may not be in- 
corporated, but it differs from other business organizations because 
of the three basic principles it has developed. These govern all true 
and complete cooperatives. 

In the first place, the cooperative association belongs to the mem- 
bers or patrons rather than to outside interests and creditors. Sec- 
ondly, these members exercise democratic control over their organ- 
ization. This can be done by such means as one vote per member, 
regardless of stock holdings. Third, and finally, the allocation and 
distribution of earnings is on a patronage rather than ownership 
basis. This may be carried out by a limited return on the capital 
investment and a patronage return of the association earnings based 
on the ratio of a patron’s business to the total business done. In 
the pages that follow we will see how these three principles form the 
foundation of a cooperative. 

A cooperative may take many forms and serve many functions, 
é.g., processing, marketing, producing or purchasing functions; health, 
medical and sickness care; mutual insurance societies and accident 
compensation plans; savings and loan associations; credit unions; 
electric, phone, water or other public utility functions. Still the degree 
of what one might call “‘completeness of cooperative control’’ de- 
pends largely upon the degree of adherence to these principles. 


ORGANIZATION OF COOPERATIVES 


A cooperative association is unique. Its members together form 
an organization doing something no single member could do by him- 
self. From these neighbors uniting, an association will develop 
founded upon the simple cooperation of its members. Formation of 
this association is similar to that of a corporation. The associators 
or incorporators form an organization which adopts articles and by- 
laws, selects directors, issues capital stock or certificates of member- 
ship, operates a business and distributes the “earnings,” holds meet- 
ings of members who formulate the policy for the directors to follow. 
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An examination of the legal requirements and prevailing organiza- 
tional practices of cooperative associations will, however, reflect 
certain underlying factors which set them apart from the private 
corporations. (1) Many cooperatives are found in rural areas, are 
small in size and therefore need fairly simple and inexpensive pro- 
cedures for organizing and maintaining the associations. (2) There 
tends to be a certain uniformity in their business activities and gen- 
eral attitudes and objectives which makes possible the use of more 
standardized forms of organization than would be feasible among 
the variegated private corporate set-ups. (3) As a result of this, and 
also because of the conscious policy of state and federal governments 
to aid cooperatives, there is available to interested laymen, usually 
gratis, detailed and extensive advice on the formation, crganiza- 
tional structure, management and operation of cooperative associa- 
tions to an extent not found in most other fields. These carefully 
worked out, understandable and on the whole sound programs and 
advice would in most fields be unobtainable except through the 
retention of legal counsel. 

Another important difference between a cooperative association 
and a corporation can also be noted—an association operates for 
the benefit of members who patronize its business and not for those 
shareholders who invest money in the organization. As will be seen, 
persons making use of the association will usually provide most of 
the capital needed. Rather than receive benefits from the invested 
money, they choose benefits resulting from better service to members, 
higher prices for products sold through, and lower prices for products 
bought from, the association. These savings realized by the members 
are dependent upon each member’s use of his cooperative for buying 
or selling purposes. 

Assuming a basic corporate set-up, a cooperative association is 
flexible enough to serve a variety of functions, a few of which were 
listed before. Of these, the primary functions are processing, market- 
ing and purchasing. For example, many farmers, each with a crop 
to sell, may do better by allowing their cooperative to sell all their 
crops at once. A larger organization ususlly has a better bargaining 
position resulting from quantity sales. By the same measure, it is 
cheaper to buy a carload of fertilizer from a manufacturer than it 
would be to have the manufacturer deliver to each farmer a dozen 
bags of the same product. It has been said that the family size farm 
is an efficient producing unit, but not efficient for processing or 
marketing. In this country, cooperative associations have been 
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adapted to both buying and selling any number of products, as well 
as providing other numerous services at cost to its membership. 

Being a corporation in form requires also the general business 
practices of those organizations. A cooperative’s economy of opera- 
tion requires the same careful supervision and audit as does a cor- 
poration. Foolish and unrealistic purchases and sales ar» to be con- 
demned as much in a cooperative association as in any business 
organization. The cooperative’s success or failure depends largely 
on the judgment of its members and directors. 

Basically a cooperative is local in nature—several neighbors 
joined together in their own organization. Additional savings have 
been made possible by cooperatives themselves getting together. 
This has been done through federation, centralization or a combina- 
tion of the two. All cooperatives doing the same type of business in 
a region may form their own association to bargain for all of their 
needs. This may be a vertical federation that can be extended using 
state, national or even international boundaries. 

Another possible form of organization is the centralized associa- 
tion where all the local members are directly members of the large 
or central association. Although often represented by a neighbor on 
a delegate basis, each member has a direct interest in the parent 
organization. Savings, too, will go directly to each member, rather 
than to a regional and then local association, and eventually to the 
members. 

Finally a combination of these forms is possible. What exact 
organizational set-up is desired will depend on local conditions and 
the problems to be solved. Often any of a number of alternative 
forms may be successful so each should be considered separately for 
its advantages and disadvantages. The important fact to remember 
is that no pyramid is any stronger than its base. The strength of a 
cooperative lies in the activity and interest of the members in their 
own local associations. 

MeEMBERSHIP* 


In a cooperative alive and responsive to the needs of its members, 
those members usually have a much greater and more active interest 
in their organization than do corporation stockholders. To become 
an active member of a cooperative organized with capital stock, one 
must purchase at least one share of stock. Statutes will usually 
prevent a cooperative association from paying more than a limited 
amount of dividends on stock and require profits to be returned to 


* Most of the research relating to the internal relations between the cooperative 
and its members was prepared by JosrePH BECKER. 
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the members by way of patronage refunds. Refunds may take one 
or more of several forms and types: either cash, stock or equity 
interest certificates. For example, if the co-op purchases from its 
members, it will usually pay them less than the association expects to 
receive when selling their products and will give the producers a 
dividend representing that difference. When the co-op purchases for 
its members or sells to them (as in a store), the association will 
usually charge the patron more than the cost price and, after deduct- 
ing operating expenses, refund the saving realized. The mechanics 
of providing services at cost can vary in any number of ways and 
yet achieve that function. 

Since a true cooperative association is designed to benefit its mem- 
bers, those members must wholly own and control the association. 
This can be illustrated by a 1941 federal court decision which would 
not permit an insurance company, organized under the form of a 
cooperative, to gain the tax advantages of a co-op. Ownership of 
insurance policies without any control over the company’s operations, 
as well as control by other members who did not own policies, did 
not meet the requirements of democratic control. 

In the cooperative movement each member has normally one and 
only one vote, this being one of the most identifying features of a 
cooperative. This democracy of cooperatives contrasts with the cor- 
poration principle of one vote per share of common stock. Several 
modifications have been suggested to the one vote per member prin- 
ciple. These include: vote on basis of stock ownership; vote on basis 
of patronage with limitation on total number of votes; one vote per 
member on problems of general organization and policy and non- 
economic questions, using a patronage basis on economic decisions 
directly affecting the patrons. The first would defeat the very basis 
of cooperation, but the latter two permit recognition of varying 
economic interests of the patrons, and with proper limitations would 
protect democratic control as well. Although the last is a fine al- 
ternative to the one vote per member idea, it poses the difficult 
problem of delineating between economic and non-economic or 
political questions. One solution might be to raise a presumption 
that a question is political until clearly shown economic. Because of 
the difficulty of handling these questions, the few states that do 
permit such alternatives usually will give a cooperative an option 
as to whether it desires to use this basis. 

Another question, mixing elements both of democratic control and 





1 Keystone Automobile Club Casualty Co. v. Commissioner of Internal Reve- 
nue, 122 F.2d 886 (3d Cir. 1941). 
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powers of members, is whether cumulative voting should be per- 
mitted in the election of a board of directors. For example, where 
five members are to be elected, cumulative voting would permit 
each member to cast all his votes for one candidate or to split his 
votes as he desires. The five candidates with the most votes would 
of course be elected, thus increasing the possibility of minority 
representation on the board of directors. 

How much control individual members have depends on some 
technical statutory requirements such as voting by proxy or mail. 
Most states allow proxy voting only with strict limitations,? probably 
an attempt to prevent interest groups within the cooperative from 
gaining disproportionate control. Such limitations do, however, re- 
duce the rights of members unable to attend meetings. To alleviate 
this problem one may permit a regional or other basis of representa- 
tion, with a limitation on the number of proxies that can be voted, 
or allow voting by mail in certain circumstances. The major diffi- 
culty with mail voting is lack of debate, inability to amend a pro- 
posal submitted by mail and natural reluctance to return the ballots. 
In states where representative voting is permitted, this departure 
from early democratic controls represents a modern-day concession 
to the bigness and wide-spread distribution of cooperatives geo- 
graphically. 

Quorum requirements vary extensively, but seldom present a prob- 
lem in a cooperative, except where membership interest begins to 
lag. Voting requirements to pass resolutions, by-laws, amendments to 
the articles, or for merger, dissolution, consolidation, etc., also vary 
according to state statutes. 

These problems of voting and quorum requirements, selection of a 
board of directors and so on tend to reduce, in the last analysis, to 
two basic difficulties no different from those facing most economic 
or political organizations: (1) how to assure democratic control, at 
the same time giving due regard to the legitimate interests of dissent- 
ing groups, and (2) how to get the day to day work done in a manner 
that is responsive to the will of the membership even though it is 
not feasible to ask their advice on every matter as it comes up. As 
to the first, it must be recognized that conflicts in interests among 
cooperative stockholders or members may be much more fundamental 
and deep-seated, because of the member’s dual role of both owner 





2 See, e.g., Wis. Star. § 185.10 (1953), where proxy voting is strictly forbidden 
but territorial representation is permitted. Just what is included in “territorial 
delegate” is not entirely clear, but practice seems to indicate a rather b: 

definition, allowing the state to be split into representation areas much as the 
cooperative desires. 
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and customer, than those likely to arise among the stockholders of 
an ordinary corporation. This being so, procedures such as voting 
on the basis of the number of shares owned or by proxy, which might 
be acceptable to minority groups under ordinary circumstances, be- 
come unacceptable in cooperatives. Insofar as member representa- 
tion is concerned, it is noteworthy that cooperative associations, 
whose internal conflicts are often like those found in our political 
institutions, have adhered to principles of those political institutions 
rather than to principles which guide private corporations. 

If there is to be majority rule in cooperatives—and where issues 
are crucial the recognition that a majority has decided a certain way 
is the only solution that is likely to be tolerable to those who sought 
a different solution—then most of the members must register their 
views or at least be given opportunity to do so. This raises a ques- 
tion that must be considered in any statutory revision, for obtaining 
a turnout of even a majority of the members may be difficult where 
proxy voting is prohibited and a one vote per member principle is 
applied in lieu of a one vote per share principle. 

Statutory controls on member relations do call for special con- 
sideration and evaluation and directly pose this question: To what 
extent should the statutes interfere with the members of a cooperative in 
their own determination of operating needs? Restrictions on kind, sale, 
transfer, repurchase and even ownership of stock; restrictions or 
qualifications on patronage refunds and the people who may or must 
receive them; voting alternatives and quorum requirements—all 
these are extremely important to the average member. They repre- 
sent the areas where the law reaches out to touch the individual 
member’s rights—where the effect of the statute is most felt by the 
association member. 


INTERNAL CONTROL AND MANAGEMENT 


Functions of management in a cooperative are usually shared by 
many people. Since the association is based on cooperation of its 
members, the interest in the cooperative by the members will deter- 
mine just how successful the association has been in meeting its origi- 
nal purposes. In a small organization, individual members, both at 
their membership meetings and through interaction on committees 
with the other members and officers, share much of the responsibility 
for a cooperative’s operation. In larger associations, these functions are 
to a greater extent carried on by the board of directors, officers and 
manager alone. Much can be said for the active participation of 
members within their own organization. It not only reduces the work 
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load carried by directors serving without pay, but also gives the 
members a greater insight into the functioning and problems of their 
own organization. 

Basic policies are set at the membership level in a cooperative 
much more than in any other organization. Then too, members are 
more interested in seeing how these policies are carried out by the 
management because as patrons they are directly affected by them. 
Member representation poses problems with respect to manage- 
ment’s job of getting the work of the association done. To the extent 
that management of the cooperative is acting on matters concerning 
which the membership is deeply and seriously split, it becomes 
crucially important that the management’s conduct accord with the 
attitude of a majority of the members. Meetings are sure to be active 
and alive where there is any substantial cross current of feeling on 
an issue. Here, problems or organization, representation, delegation 
of authority and control over management are posed which require 
adjustment, compromise and delicate balancing, with debilitation 
and even destruction the penalty for failure to achieve a proper 
balance between responsiveness to the will of the majority and the 
necessity for getting things done. 

At their meetings members are always encouraged to ask questions 
of their officers and directors. An informed membership is felt to be 
the best safeguard against an association straying from the basic 
principles of cooperation. Such activity within the cooperative is 
especially useful in preparing members for a place on the board of 
directors. Although in many associations directors are reelected, they 
usually serve without pay and are thus willing to serve one or two 
terms and then pass on the job to other members. 

Under many state laws, membership on the board of directors is 
restricted to members of the association. A minimum of three or 
five directors is also usually set by statute. In small cooperatives 
these restrictions present no problem but many larger associations 
set the number of their directors too high. About five to nine seems 
to be the most effective working group with an odd number usually 
used to prevent tie votes. The larger the board the more it tends to 
bog down by its own weight—a sort of ‘diminishing returns’’ result 
being felt. 

In a few states, one position on the board of directors may be 
reserved for a nonmember. For those associations adopting it, the 
“public member’’ position is designed to represent the general public 
interest in the association. Likewise, he has an obligation to the 
public to publicize what the association is doing. 
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The term of office of a director varies from one to three years. 
Many associations have seven or nine directors and elect part of 
the board each year for a three year term, thereby providing for the 
continuity needed by the organization. Almost all statutes require 
this election to be held at the annual meeting each year. Vacancies 
occurring between meetings may be filled by the selection of a tempo- 
rary director by other members of the board. 

The officers of an association are usually selected annually by the 
directors from among their own number. The board is also respon- 
sible for selecting a competent manager to operate the cooperative’s 
business. Of all the members of management mentioned, usually 
only the manager is a paid employee. All too frequently a poor 
manager is obtained because of grossly inadequate compensation. 
In the long run the cost to a cooperative of a good manager is more 
than made up by additional savings, wise merchandizing and ef- 
ficient operation. The manager is responsible for the selection of the 
other employees. 

FINANCING CoOPERATIVES* 


Certain distinctive features characteristic of cooperatives pose 
special problems when it comes to financing. Like any business 
organization, the cooperative’s needs for capital are largely deter- 
mined by either the required outlay in plant equipment or by the 
time lag between paying for products it handles and being reim- 
bursed for them. On the other hand, investment in cooperative 
securities may be less attractive financially than investment in the 
comparable securities of a private corporation. Cooperative associa- 
tion stock, for example, carries with it neither voting power (beyond 
the one vote) nor the opportunity for high dividends. Preferred 
stock of a cooperative may lack the security cushion of a substantial 
amount of common stock that is often found in the private corporate 
financial structure. Further, there may be less opportunity to build 
out of income a fund for repayment of securities since the cooperative, 
by its nature, operates on a non-profit basis. While many members 
may voluntarily leave their “dividends’’ in to provide adequate 
capital, others understandably want their return as soon as they 
can get it. Nor do the ordinary sources of borrowed funds (e.g., 
banks) always prove satisfactory. They may be antagonistic to co- 
operatives, or at least their attitudes may be sufficiently uncertain 
as to make the cooperative unwilling to put its financial fate in the 
lender’s hands. 


* Most of the research relating to the financing of cooperatives was prepared 
by SHELDON RapPKIN. 
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In short, the cooperative, faced with the same capital needs as 
any business organization in a comparable position, may find the 
satisfaction of those needs more difficult than would a private corpo- 
ration in the same position. The tendency of cooperatives to employ 
a form of semi-compulsory levy upon members through the use of 
revolving funds and to look to government for financial assistance 
must be viewed in the light of these considerations. 


Member Financing 

During recent years, the capital investments of cooperatives have 
been large and operational costs have been correspondingly great. 
As a result, problems of financing are more than ever an area for 
consideration. An important source and, until recently, the primary 
method of raising capital in most cooperatives is by selling common 
stock in stock associations or charging membership dues or fees in 
non-stock associations. Payment for shares can be by any of a num- 
ber of methods, e.g., payment in cash, payment by return of an 
equivalent amount of property or labor, application of patronage 
refunds toward the cost of a share of stock. Preferred stock can also 
be used to accumulate capital for operations.* 

Typical in a cooperative statute is the requirement that only par 
value stock be issued. From a practical standpoint, the reason for 
allowing only par value stock lies in the other limitation on stock— 
that of a limited (often 4 to 8%) dividend.‘ To establish a definite 
figure, a stock with a stated value is needed rather than a fluctuating 
book value subject to mechanical manipulation. 

Another method of member financing which ties in closely with 
member purchase of stock is the revolving fund or reinvestment of 
patronage returns. This is accomplished by using some or most of 
the earnings (or savings) of an association for expansion and improve- 





+A recent amendment to Wis. Star. § 185.081 (1953) now permits one or 
more classes of vo rood or non-voting pear sg stock, with certain restrictions 
permitted to be placed on any class of stock. Wis. Laws 1953, c. 301. 

‘A recent survey in Minnesota showed the following results with respect t to 
the dividend paying re of 1341 associations dealing in commodities in 
1949-50, 1109 of which were stock associations. On common stock, 432 paid no 
dividends, the remaining 677 were broken down as follows: 


%—7 4%—220 7%— 4 
: —57 ame 8%—12 
/—120 —184 unknown— 2 
Only 313 of | the a associations had salad stock, of which 154 paid no dividends. 
The rest paid: 
1%— 4 4%—73 8%—1 . 
: —16 5%—l11 unknown—2 


—38 6%—14 

Kou.er, R 5. tJ AND JESNESS, "SraTistics oF FarRMER COOPERATIVES IN 
Marxnsors 1n 1950, Tables 15 and 16 (Bull. 412, Ag. Exper. Stat., Univ. of 
inn. 1952). 
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ment of operation rather than returning them directly to the patrons. 
Certificates or other evidences are given the members showing their 
equity interest in the association. When sufficient funds have been 
accumulated to meet the needs of the association, the current net 
operating margins are placed in this “equity interest pool” and a 
similar amount is taken out which represented the earliest unreturned 
investments of patrons. As an example, assume $10,000 was allocated 
but not paid to those patronizing the cooperative in 1946, and in 
1953 the net margin was $12,000. This $12,000 would be allocated 
to those doing business with the association in 1953, but $10,000 
would be paid to those persons, whether or not present members, 
holding the equity certificates representing the 1946 allocation. This 
is merely a suspended patronage return, used by the association for 
the benefit of all the members, often without interest charges. As this 
fund revolves year after year, it will be seen that it is the current 
patrons that support the association with their capital investments. 

Health of an association is often measured by the degree of mem- 
ber ownership, determined by the amount of the liability and net 
worth side of the balance sheet belonging to members either in stock 
or allocations of equity interest. This is then compared with that 
amount owing to outside interests and creditors. In some marketing 
associations where the creditors are the patrons almost all ownership 
rests in the members. 

Associations may look to other cooperatives for aid in financing, 
although statutes sometimes limit this. In federated systems, and 
other associations where the members are themselves individual 
cooperatives, it may be a requirement of membership that local 
associations hold a specified amount of stock in their federation. 

Because cooperatives usually finance much of their activity by 
sale of securities to their own membership, state security laws gener- 
ally exempt registration of cooperative securities.‘ Some persons 
point out that it would be better to register such securities so that 
member purchasers as well as nonmember purchasers will be pro- 
tected from inequitable or fraudulent schemes. 


Nonmember Financing 


Unless limited by statute, the normal methods of business financ- 
ing are of course open to cooperatives. These include bonds of all 





5 For example, cooperatives may invest up to 25% of their paid up “common 
stock and reserve fund” in the capital stock of another corporation or associa- 
tion. Wis. Star. § 185.11 (1953). 

* See, e.g., Wis. Srar. § 189.07(11) (1953). But cf. § 189.11 which under certain 
circumstances gives the securities department authority to prohibit further sales 
of such security until registered. 
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kinds, notes and loans, often secured by real or chattel security. 
Because of the nature of many cooperatives, large amounts of capital 
may be hard to obtain from private investors. The federal govern- 
ment has therefore been called upon to provide a source of loan 
funds. The principal source is administered by the Farm Credit 
Administration of the U.S. Department of Agriculture. During fiscal 
1953, farmers and farm cooperatives obtained in excess of two and 
a quarter billion dollars in credit through this system.’ 

Solution of a special problem was the aim in the case of the Rural 
Electrification Administration.* The procedure there has been gener- 
ally to approve loan funds for a proposed electric or telephone project 
and set the funds aside for use as needed during the project’s comple- 
tion. Low interest rates have been charged on the funds withdrawn 
with all payments being deferred for five years, then extended over 
a thirty year period. During this long period, it has been considered 
advisable for the local REA cooperative not only to pay back the 
amount of the loan, but also to set aside sufficient funds to meet the 
depreciation rate on the equipment. At the end of the “loan life,’’ 
the association will fully own its line and installation equipment and 
should have sufficient reserves in its depreciation account to repair 
and rebuild those parts of the system that need it. The basic idea 
here is to promote member ownership and control through use of 
the equipment by the members. 

In addition to financing and all the inherent problems that ac- 
company it, notice should be taken that cooperatives face problems 
of bankruptcy and dissolution like any corporation. Peculiar diffi- 
culties may be encountered by cooperatives. An important problem, 
not discussed here, is that relating to patrons’ rights on dissolution, 
merger, or sale of an association’s assets. Determination of equity 
interests is not always easy and dissenting members in a cooperative 
must receive different treatment than those of a corporation.° 


CooPERATIVE-GOVERNMENTAL RELATIONS* 


Some power usually exists under statute for limited supervision 
of cooperative activities by a state agency.'® Limited federal regula- 


7 See, e.g., 48 Srar. 257 (1933) as amended, 12 U.S.C. 1134 et seq. (1946), 
which established the banks for cooperatives. 

* For articles on REA cooperatives see 654 and 660 infra. 

® The Wisconsin Supreme Court recognized this in Pearson v. Clam Falls 
Cooperative Dairy Ass’n, 243 Wis. 369, 10 0 N. W.2d 132 (1943). 

* Most of the research relating to tax problems of cooperatives was prepared 
by ARNoLpD W. F. Lanener, Jr. That part of the research that relates to anti- 
trust problems of cooperatives was prepared by EarLeE WARREN ZAIDINS. 

10 See, e.g., Wis. Stat. §§ 93. 08(5) ant (6) ( 1953), which give the department of 
agriculture some control over cooperatives. For a complete discussion of super- 
visory control over cooperatives see pages 645-653 infra. 




















544 WISCONSIN LAW REVIEW [Vol. 1954 


tion also exists, as when an association obtains loan funds from 
some government agency like REA. Co-ops primarily employed in 
fiduciary relationships with members have as much supervision pro- 
vided by statute as any association, but strictness or liberality of 
statute construction and rigidity or laxity of enforcement are mat- 
ters that may vary with the personnel administering the law. In 
two important fields, however, the relation of government to co- 
operatives has been important. In one, alleged differences in tax 
treatment have been under fire from non-cooperatives for some time; 
in the other, partial exemption from anti-trust regulation has been 
frequently criticized. 
Taxation 

The controversy over the taxation of cooperatives has been so 
extensively waged, often with more heat than light, in the Congress, 
the journals and the law reviews, that there is little need to add 
much to the literature in this symposium. Certain points should, 
however, be emphasized. (1) Some of the debated issues, when care- 
fully examined, appear hardly serious enough to justify the ink that 
has been spilled. The only serious issue is with respect to income 
tax, inasmuch as cooperatives, on the whole, pay other types of 
taxes on much the same basis as do other forms of enterprise. As 
for income tax, the area of exemption here is relatively limited if 
one excludes the patronage dividends paid to members—an exclu- 
sion that seems quite proper and is usually accepted wherever gen- 
uinely employed, whether the employer be a cooperative or some 
other form of business organization. Even if it were treated as in- 
come, the cooperative could still avoid its payment simply by chang- 
ing its business practices in ways that would be only mildly incon- 
venient. (2) Attacks on cooperative exemption based upon the 
“double taxation’? of corporations and their stockholders appear 
misdirected. Objections to double taxation should be dealt with on 
the merits and not by attempting to extend the allegedly unsound 
policy to other types of organizations. (3) To the extent that tax 
programs are used for achieving socially and politically desirable 
objectives—and their use for such purposes is well recognized and 
frequently invoked—more attention should be given to the question 
whether, as a matter of public policy, we wish to encourage coopera- 
tive associations and, if so, what kinds, to what extent and in what 
directions. Once we know what we want to do, we will be in a better 
position to formulate a tax program that will fit in with those ob- 
jectives. (4) Finally, it may be that the main difficulty in the income 
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tax as applied to cooperatives lies in the fact that an income tax 
system, tailored as ours is to an economic set-up wherein business 
organizations are designed to and do make profits, simply will not 
work with respect to organizations that operate without profit. In 
this respect, the non-profit cooperative competing in a business 
economy whose mainspring is the profit motive, poses many prob- 
lems of which the tax controversy is only one. 

In the past it was felt that, because of their purpose and nature, 
development of agriculture co-ops should be encouraged. One way 
in which this was done was by partial tax immunity for cooperatives 
which measurably assisted their growth. The basic theory was that 
cooperatives are mutual, self-help associations accomplishing an 
economically desirable end, that of enabling the farmer to more 
easily meet the economic bargaining position of the large corporations 
in selling his commodities and collectively purchasing materials 
needed for farm operation. 

Many cooperatives can and have become exempt from federal 
income tax provisions. In 1951 limited tax liability was placed on 
undistributed earnings of co-ops.'! Most associations are also exempt 
from other specified taxes, such as the stock transfer or leaf tobacco 
tax. This federal attitude on the exemption of cooperatives has 
extended throughout the statutes, being reflected in many state 
statutes. With the 1951 change in the federal approach, a question 
arises as to what extent this change will be reflected in various state 
cooperative and tax statutes. 

Wisconsin cooperatives organized under chapter 185 are exempt 
from even filing an income tax return at the present time.’ It appears 
that the present policy of at least one state tax office is to more 
closely scrutinize returns of co-op members to determine whether 
taxable distributions have been reported. For example, patronage 
dividends of marketing associations are considered as payments of 
income derived from the sale of the farmers’ commodities. They are 
thus subject to tax to the farmer, whether returned to the producer 
or kept by the association as an investment. 

1 Int. Rev. Cope § 101(12)(B) as amended by 65 Srat. 491 (1951). The 
primary reasons for the change were two: (1) The relative success of lh 
them into a real competitive position with private business and resul in 
pressure for co-ops to “carry their fair share” of the tax burden. (2) New sources 
of revenue were needed to finance an increasing budget. The former was probably 
the strongest single reason. 

12 Wis. Strat. §§ 185.23, 71.01 (3) (a) and (c) (1953). Consideration should be 
given the possibility of requiring cooperatives to file uniform information re- 


turns with the tax department. This would assist the department when checking 
co-op members’ returns to assess to everyone their fair tax burden. 
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Application of the Anti-Trust Theory 

By the limitation of monopolistic controls, the public has tried 
to maintain effective economic competition. That monopoly power 
is not exercised at any given time does not alter its potential use by 
the holder of that power. For this reason, anti-trust legislation has 
been adopted by both the state and federal governments. When 
any group is designated by these anti-trust statutes for special treat- 
ment, it is usually done only to create more effective competition. 
For example, Congress in giving agricultural cooperatives special 
consideration apparently felt that a combination of many farmers 
could compete at more nearly the same level as a large corporation. 

The policy considerations underlying the exemption of agricultural 
cooperatives from the anti-trust laws are rather complex. One can- 
not simply say that this is a mere association of farmers any more 
than one can dismiss a steel combine as a mere association of steel 
producers. While the analogy to labor unions is closer, this also 
breaks down in the case of processors, marketing groups and the 
far-flung federations of individual cooperative plants. Nor can one 
say that cocperative combines are unobjectionable because they pose 
no monopoly threat. In some fields, cooperatives control a con- 
siderably higher percentage of production than do many private 
concerns that have been found guilty of attempting to monopolize. 
Nor can one dismiss them as being economically impotent price- 
wise. Cooperatives on occasion have made vigorous and successful 
efforts to raise prices. Indeed, the Capper-Volstead Act of 1922" 
represented a conscious effort to raise agricultural prices by permitting 
combination in this field. 

The explanation is not to be found entirely in the increased prestige 
and respect, political or otherwise, accorded to the American farmer 
—although one cannot but note the curious reversal in the attitude 
of judges who, in the early days when cooperatives were relatively 
weak economically, often attacked them as anti-trust violators, but 
accept them today with equanimity despite the economic power that 
some of them are able to assert. This, despite an overall trend to- 
ward increasing vigor in the enforcement of the anti-trust laws. 
There are two considerations that may explain our continued grant 
of this exemption. First, for many years we had been concerned as 
a matter of national policy with the threat of low, not high, farm 
prices and consequently accepted restraints of trade and restrictive 
practices here that would have been vigorously opposed in other 


13 42 Sra. 388 (1922), 7 U.S.C. §§ 291-292 (1946). 
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fields. Second, we recognized that farmers, since they must deal with 
powerful concerns at the bargaining table, must be permitted to 
become economically powerful themselves if a fair bargain is to 


result. 
Anti-Trust Legislation 


In 1914 Congress in Section Six of the Clayton Act*‘ granted some 
agricultural associations immunity from federal anti-trust legislation. 
The Act is not specific as to what are agricultural or horticultural 
associations, nor does its immunity extend to cooperatives having 
capital stock, although many true co-ops do have such stock. 

In 1922, the Capper-Volstead Act'® was passed to enable farmers 
to cooperate and join together to gain fair prices for their products. 
It permits joint selling by those within its purview, but allows the 
secretary of agriculture to take action if ‘‘the price of any agricultural 
product is unduly enhanced” through co-op action. This Act spe- 
cifically enumerates the exempted groups, viz., farmers, planters, 
ranchmen, dairymen, and nut and fruit growers; but it further re- 
quires that to be exempt, an association: (1) must have either (a) 
one vote per member or (b) no dividends on stock in excess of 8% 
per annum; (2) must not deal in non-members’ products to a greater 
extent than in members’ products. 

In 1926 and 1934, respectively, the Agricultural Cooperative 
Marketing Act!* and the Fisheries Cooperative Marketing Act!” were 
passed. Both acts were similar in exempting dissemination of crop 
and market information from regulation, which activity may not 
have been any violation of the anti-trust laws anyway. The Robin- 
son-Patman Act, passed in 1936, exempted patronage refunds from 
its provisions dealing with price discrimination.'* 

In 1893 when Wisconsin enacted the “Little Sherman Act,” the 
legislature chose to grant some statutory exemptions which Congress 
did not grant until 1914 in the Clayton Act. A striking similarity 
between present Wis. Stat., Sec. 133.04 and the Capper-Volstead 
Act also exists—in fact, lack of the democracy or limited dividend 
requirements in the Wisconsin law tends to make state exemptions 
even more broad. Section 133.05, essentially Section Six of the Clay- 
ton Act, was enacted in 1919. It is not entirely clear whether this 
section, by its narrowness, should limit Sec. 133.04. In view of a 





4 38 Stat. 731 (1914), 15 U.S.C. § 17 (1946). 
6 42 Star. 388 (1922), 7 U.S.C. §§ 291-292 (1946). 

6 44 Star. 803 (1926), 7 U.S.C. § 455 (1946). 

17 48 Strat. 1213 (1934), 15 U.S.C. §§ 521-522 (1946). 
18 49 Srat. 1528 (1936), 15 U.S.C. § 13b (1946). 
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history favorable to cooperation, it does not seem that the legislature 
intended to limit cooperatives in this respect. 

From a monopoly standpoint under present laws, a federation of 
exempt cooperatives can use the same marketing agencies and can 
combine together as to the price to be received for their products. 
It is conceivable that a purchasing or consumer co-op could form a 
monopoly whereby they could dictate to the vendor the price they 
would pay for his products, but from a practical standpoint there is 
little chance that such a cooperative need have any fear of the anti- 
trust laws. 

CoNCLUSION 


Attempting to cover such a broad field as cooperative problems 
in such a limited space of necessity leaves much left unsaid. Some of 
the material suggested will be expanded in the other articles that 
follow. Many problems have been raised, the possible answers to 
which are so complex and involved that it would be folly to more 
than suggest a few of them within the confines of these paragraphs. 
It is hoped that a person looking for the first time at cooperatives 
will have gained enough insight into their purposes and methods of 
operation that the material which follows will be more easily under- 
stood. 

While many analogies exist to other present day institutions, the 
field of cooperation is unique. The only efficient processing and 
marketing organization available to the farmer today is the co- 
operative. There are those who oppose the concept and those who 
favor it, often using emotional reasoning without a true or complete - 
factual picture. Value judgments based on the facts indicate that 
cooperatives are like partnerships or corporations—a form of busi- 
ness organization. The mere fact that these various organizations 
all exist and have stood the test of time would tend to indicate that 
each serves some useful function in an economy such as ours— 
one relatively free from excessive government interference and 
regulation. 



























Principles and Their Role in the Statutes 
Relating to Cooperatives 


Henry H. BAkKEn* 


The people of Wisconsin can be justly proud of their record as 
pioneers in advanced legislation affecting the formation and adminis- 
tration of cooperative associations. In 1911, the Wisconsin legislature 
enacted Chap. 368. This Chapter was regarded so highly by coopera- 
tive leaders and legislators elsewhere that it was used as a model 
statute by many neighboring states. The influence of this legislation 
extended to Canada and a number of other countries. Again in 1921 
such excellent draftsmanship was performed in revising the Wis- 
consin statute that its provisions became a guide for many other 
lawmakers. 

In one sense, the economic and social principles which underlie all 
cooperative organizations constitute the structural framework of co- 
operatives; they are so characteristic that they serve to distinguish 
this species of organization from all other forms of economic enter- 
prise. The prototype of modern associations came into existence 
centuries ago, but the first business cooperatives were conceived in 
the dawn of the industrial revolution as a means to infuse equality 
into a socio-economic system that had prematurely grown calloused 
in the drive for profits. These principles for the most part have their 
origin in concepts relating to ethical conduct in man’s relation to 
other men, to democratic ideals in government, to social behavior 
not inimical to society, and to theoretical economic principles in the 
matter of acquiring and utilizing wealth. 


THE PRINCIPLES OF COOPERATION 


The principles of cooperation constitute criteria which serve as 
an inspirational and directive force in determining objectives and in 
motivating actions to attain the ends desired. These criteria may take 
the form of laws or rules governing the conduct of those engaged 
in collective enterprises. They outline or delineate a definite sphere 
of influence for such mutual associations. Principles are generally 
derived from broad generalizations through logical reasoning verified 
by tests of broad application. 





* Professor of Agricultural Economics, University of Wisconsin. 
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If there is one thing which business organizations hold in common 
the world over, it is heterogeneity in forms of organization, patterns 
of ownership, systems of management, and methods of operation. 
Under the circumstances, no single principle may infallibly serve to 
distinguish a cooperative association from other types of business 
organization; someone will likely point out that such a principle is 
in operation in other organizations. However, the simultaneous ap- 
plication of several principles of similar nature by any number of 
business firms serves to classify those firms as to type and thus 
distinguish them from other types. It is important, then, to consider 
principles individually for their distinctive merits; it is also conse- 
quential to view them collectively for their idee-forces. 

One series of principles which had been widely publicized in the 
United States since early in the twentieth century was formulated 
by members of the Consumer Societies of Great Britain. This noted 
list of so-called Rochdale principles was presented to Americans as 
the essence of a century’s experience in self-help associations by the 
Europeans. So insistent were the advocates that this particular 
compendium was the quintessence of the cooperative idea, that many 
of the initial statutes enacted by the states incorporated these pre- 
cepts in their enabling acts. Thus, the influence of this ideological 
importation continues to govern the actions of cooperators even 
though conditions and technological changes in business long since 
has disclosed their inefficacy and limitations as they pertain to modern 
cooperative enterprises. 

It is a generally recognized fact, now, that many of the large 
agricultural associations engaged in processing and selling farm 
products have encountered difficulties in applying the Rochdale 
principles as they were originally conceived by consumer groups. In 
fact, the management of many cooperatives of the purchase type 
associations finds it impossible to conform to the restatement of the 
Rochdale principles submitted by a special committee of the In- 
ternational Cooperative Alliance in 1937. 

It was inevitable, therefore, that the leadership in other types of 
associations would resort experimentally to the trial and error method 
of discovering a new set of basic ideas as guiding stars. As a result, 
the managers of the producer and service associations, through 
observation, have judiciously selected what they believed to be the 
fundamental tenets which influence their modus operandi. These 
exploratory forays have resulted in a series of generalizations with 
a wide range of application. Thus it is now possible to design organ- 
izations for most any purpose needed by groups of people in their 
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mutual effort to attain a particular objective. The rate as well as 
the extent of change is affected by diverse social, economic and 
political conditions, which, even within the same nation, shape in- 
stitutions and influence their policies. 

Theoretically, these associations should be subject to a definitive 
classification, revealing marked characteristics as to type. Practically, 
this ideal is never completely realized. Men form associations to 
accomplish certain ends. In so doing, they adapt them within the 
limits of the law to the task at hand. The result is a dynamic move- 
ment in which types blend into each other, erasing lines of demarca- 
tion. Strict conformity to predetermined types would preclude adap- 
tation to new situations and particular circumstances. 


Tue Nature OF PRINCIPLES 


Basic concepts, the stuff from which principles are composed, are 
not easily discerned; as cooperatives are developed over a long period 
of time, new principles are revealed. The total number of principles 
that have been unveiled during the past 100 years is a matter of 
conjecture. They come to light through discovery and are never 
improvised. This would suggest that the principles of cooperation 
have always been in existence and are immutable. Some of them are 
unilateral, some bilateral, and others complementary in their ap- 
plication. All types of associations are amenable to some or all the 
principles presented in this paper. In this theory of the application 
of principles, two unlike associations, operating side by side within 
the same community but performing diverse services, may each 
procure their principles from a common listing. Those accepted by 
one need not be identical to the other. 

It is conceivable that two like associations, invoking identical 
principles and operating under similar conditions, may achieve quite 
different results. This variance is a qualitative phenomenon which 
arises primarily from relative intensities in the application of prin- 
ciples. The difference might be barely discernible where two associa- 
tions differed only in their recourse to a single principle. Consider 
the number of variables that would arise if each association employed 
several principles and each principle was applied to the task at hand 
in a different degree of intensity. 


PrIncIPpLEs LisTED 


A comprehensive list of basic principles is now offered. From this, 
all types of associations here and abroad may find those applicable 
to their type of organization and mode of operation. These principles 














WISCONSIN LAW REVIEW [Vol. 1954 





552 




































will then be discussed with some of the practices which serve to 
implement them. 


Principles Governing Membership Qualifications, Internal 
Control and Specialization 


I. Open Membership 
II. Selective Membership 
III. Democratic Representation 
IV. Commodity and Functional Specialization 


Principles Affecting Wealth Accumulation and Income Distribution 


V. Service at Cost 
VI. Distribution of Net Earnings 
VII. De-emphasis of Capital 
VIII. No Unusual Risk Assumption 
IX. Control or Ownership of Marketing Facilities and Service 
Institutions 


Principles Relating to Social Advancement 


X. Political, Religious and Racial Neutrality 
XI. Promotion of Education 


I. Open Membership 


This principle is a declaration of hospitality reminiscent of the 
pioneer’s way of saying welcome: “the latchstring’s out.’’ Require- 
ments for membership are moderate. Everyone is assured of fair and 
equitable treatment, and no binding contracts or agreements are 
considered necessary. Individuals are free to patronize for any 
purpose, any mutual association wherever found. Provisions should 
be made to do business with nonmembers. Dividends on such trans- 
actions may be retained and applied toward a share of stock or 
membership for the casual patron. Separation from or discontinu- 
ance of membership should be simple and direct. 

Philosophically, this principle has its roots in the early social 
reformers who maintained that all men were inherently good. If 
given an opportunity to work with his fellowman toward goals of 
mutual interest, a person will readily enter into agreeable, reciprocal 
arrangements. The dictum was “the more members, the greater will 
be the savings, and the lower will be the cost of doing business.”’ 
Moreover, it was generally concluded in consumer associations, that 
such an identity of interests existed that patrons need not be dis- 
tinguished one from another. 
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Some of the practices which implement this principle are: 

1. Trade is carried on alike with members or nonmembers. 

2. No one is barred from membership because of occupation. 

3. Territorial exclusions are not recognized; members may reside 
anywhere. 

4. Membership may be readily transferable from person to person. 

5. Stocks, shares or other investment equities may be freely ex- 
changed. 

6. Professional promotion may be employed to increase member- 
ship. 
II. Selective Membership 


This precept is based upon the notion that all men do not make 
good cooperators, either from personal choice or from circumstances 
not wholly within their control. It disavows a blanket obligation to 
first enroll and then teach the uninitiated the arts of cooperation. 
In a sense, the association is regarded as a closed group of individuals, 
like-minded in the serious business of working in harmony with fellow 
cooperators toward a common goal. This view of membership recog- 
nizes that there are some asocial individuals in every society who 
would chafe under majority rule. In other instances, there are ir- 
responsible individuals who, because of environment, training or 
experience, are chronic kickers, and agitators who derive pleasure 
from sowing seeds of discord. 

The great majority of the cooperative associations operating in the 
United States and Canada conform more closely to the principle of 
selective membership than of open membership, though some may 
profess the latter. Actually, the selective process begins almost 
automatically, whenever a group of people decide to associate for 
some purpose. This is especially true in business undertakings of 
some consequence, where individuals are dependent upon one another 
to integrate their efforts and assume their fair share of responsibilities. 
Most of the sales and many of the agricultural purchasing coopera- 
tives have found it expedient to be circumspect in admitting in- 
dividuals to membership. Vigilance in this respect is critically vital 
in some service type associations, such as mutual insurance groups 
and financial institutions. It is obvious that risks and responsibilities 
of many producers are increased when they elect to expand their 
operations into the realm of processing, marketing and services. 
The gains or losses thus involved may be a large part of an individ- 
ual’s net income from his investment; they may be in direct pro- 
portion to the participation of each member in the enterprise. For 
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this reason, if none other, members must qualify as producers and 
cooperators. Selective membership is an outstanding principle for 
such cooperative enterprises. 

There are few cooperative organizations in this country that have 
all the producers in the community as members. While there are 
many associations that may handle 75 to 85 per cent of the total 
volume of business done in the community, in some instances re- 
gional associations may command as much as 85 per cent of the 
total production of the country. 

The most ideal condition under which a cooperative may be oper- 
ated is that of having an intelligent membership of efficient pro- 
ducers who: (1) recognize the need for organization; (2) have the 
patience to work out their problems; and (3) will give the necessary 
support to the employees and management of the enterprise. The 
selective membership principle does not make the individual the sole 
judge as to whether he should become a member. He must “pass 
muster’’ for those who are in the organization. 

A few of the practices that apply are: 

1. A probationary period of membership precedes the association’s 
acception or rejection of applicants to membership. 

2. Memberships are not transferable. 

3. Prior right, to repurchase its voting stock is reserved to the as- 
sociation for a reasonable period of time. 

4. Either membership agreements or contracts are used to regulate 
entry into an association and to control the volume of business. 

5. No professional promotor is permitted to make a membership 
drive or to organize new units for affiliation. 


III. Democratic Representation 


No principle has the influence of time more clearly impressed 
upon it than democratic representation. Its origin is political in 
nature. The revolts against monarchial despotism and rule by he- 
reditary succession in the latter part of the eighteenth century re- 
sulted in the formation of new modes of government. 

Since the American revolution, the people of this country have 
been committed to the cause of democratic government, which grants 
all citizens equal privileges of participation in the affairs of state. 
Citizens reserve freedom of expression that they may defend them- 
selves against oppressors, safeguard their rights, protect their prop- 
erty, and extend to all citizens the security so necessary to the 
promotion of their peace and happiness. 
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If liberty, equality and freedom are indispensable in a democracy, 
they are equally fundamental for an economic organization in which 
great numbers have a proprietary interest. The realization of demo- 
cratic procedure in the economic sphere is the aim of all cooperatives. 
The belief that each man has a right to participate in government 
became the basis for extending voting privileges on an equal basis 
to all members of cooperative societies without consideration of sex 
or status. 

In some cases the one-man, one-vote practice hinders the growth 
of cooperatives. The size of farms, volume of products sold, or the 
economic status of individual producers are considered so significant 
that members make special provisions for representation on both a 
political and economic basis. This procedure, while permissible under, 
the Capper-Volstead Act, does not give members the right to profit 
at the expense of patrons or to dissipate savings by paying them- 
selves excessive dividends on stock. 

There are some western states where a majority of the cooperative 
associations reserve the right in their by-laws or articles of incorpora- 
tion to depart from the one-man, one-vote practice in case disagree- 
ments arise between members affecting the economic interests of 
the larger growers. When this provision is invoked, it permits mem- 
bers to vote on the basis of patronage. This is done on the grounds 
that those who contribute most to the association, in the form of 
capital revenue or volume of produce, should have a voice in its 
management in proportion to their contribution. This means of 
settling questions, whether they relate to policies or operating pro- 
cedures, can be justified as an extension of the democratic procedure 
to the economic sphere. In associations which permit members to 
vote on the patronage plan, representation is usually determined on 
the basis of volume of physical deliveries or the market value of 
products sold through the association by each member. Additional 
votes, over and above the initial one-vote per member, may be 
given for each unit of $100 sales or multiples thereof, or one additional 
vote may be given for each 1,000 dozen eggs, 10 tons of grapes, 100 
boxes of apples, etc. The California non-stock cooperative law, passed 
in 1929, provides for unequal voting power and unequal property 
rights and interests of individual members in an association. Ap- 
proximately half of the agricultural associations in that state today 
permit unequal voting privileges to realize democratic procedures 

both on the political and economic aspects of their operations. More- 
over, 18 states now provide for representation on other than a one- 
man, one-vote basis. 
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There are some individual members in consumer cooperatives who 
contend that the principle of equality is not violated by representa- 
tion on the basis of participation rather than on a one-man, one-vote 
basis. This interpretation of equality is most likely to be made 
where volume of trade is of vital importance to the organization. 
This is particularly true in agricultural purchasing associations where 
marked differences in patronage are likely to occur as a result of 
variations in the size of farms or intensity of farm operations. The 
business of an association might conceivably be classified in a man- 
ner which would permit one vote per member in the selection of 
the managerial personnel, in keeping with the political concept of- 
democracy, and voting on a patronage basis when questions relating 
to fiscal or sales policies are being decided. This practice would be 
fair and justifiable as an economic concept of equitable representa- 
tion, and rests on two major assumptions. First, active cooperators 
make decisions which concern the conduct of business pertaining to 
present and future operations in the disposition of their current and 
potential output. Second, the major patrons who make these decisions 
will not vote against their own best interest. Consequently, their 
decisions will not be inimical to the best interests of the major pro- 
ducers in the community. When members meet in their legislative 
sessions, there is ostensibly greater mischief in the malice of the 
minority than in the tyranny of the majority in situations where 
unequal interests exist. Practices that are followed to attain democ- 
racy in the affairs of cooperatives are: 

1. Proxy voting is not permitted. 

2. Cumulative voting is sometimes permissible. 

3. Voting by written message in any form is limited to specific 
questions. 

4. A provision for recall, as an assurance against gross negligence 
in office, is essential. 

5. All ballots are cast in writing for selection of members to serve 
on the board of directors. 

6. Representation in association of federated societies—on a re- 
gional, national, or international basis—is in proportion to the num- 
ber of members affiliated with each unit comprising the whole organ- 
ization. 

7. In extenuating circumstances a member may delegate another 
qualified person upon mutual consent to represent him in any as- 
sociation assembly. 
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8. Insofar as possible, the opportunity of serving as delegates, 
directors, and officers is rotated among qualified and competent 
members. 

9. Terms of office are staggered to secure the advantages of ex- 
perience in administration and continuity of policy. 


IV. Commodity and Functional Specializations 


Among the local associations of producers’ adherence to com- 
modity specialization is general. When several such associations 
combine to form a central organization of one type or another, a 
shift takes place toward functional specialization. This is made 
applicable to a number of related products. Such emphasis upon 
either commodity or functional specialization is determined to some 
extent by size of operations, amount of capital resources, area serv- 
iced, and the requirements of members. When firms experience rapid 
growth, they conform to this principle by departmentalizing them- 
selves or forming subsidiary corporations. The sporadic development 
of district, regional or national commodity sales associations origi- 
nally took the form of horizontal integration. In recent years many 
cooperatives have been breaking the bounds of their initial sphere 
of influence to extend their operations into higher and lower echelons 
of business to realize the advantages of vertical integration. 

The experience of various sales organizations indicates that as- 
sociations confined to the handling of one commodity, or closely 
related commodities such as poultry and eggs, dairy products, citrus 
fruits, or grain, have been most successful. The marketing of even a 
closely related line of commodities usually presents an array of 
problems complicated enough to tax the ingenuity of an alert board 
of directors and an expert personnel staff headed by a proficient 
manager. 

In the diversified farming areas of the middlewest or northeastern 
states some of the possible combinations are two or more of the 
following enterprises: dairying, poultry raising, fruit growing, truck 
gardening, livestock feeding, and a number of supplementary enter- 
prises such as bee keeping, fur farming and seed growing. Like the 
farmers in Denmark, producers may find it necessary to belong to 
three or four cooperative associations, each handling a different 
commodity. Diversified farming requires the assistance of highly 
specialized marketing organizations to provide technical informa- 
tion about production and market prospects for the various crops 
ordinarily grown in the area. 

The single-crop farmers in the tobacco and cotton producing areas 
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of the south, wheat areas of the northwest, or the grazing regions on 
the plains and plateaus adjacent to and in the Rocky Mountain 
Range, stand in great need of organizations to reduce the risks; 
accurately grade, weigh, and classify the products; discourage ex- 
cessive numbers of middlemen; and reduce market costs by con- 
centrating volume in a few associations. It is as necessary for the 
many producers to coordinate the sales of products for each special- 
ized area as it is for the individual farmer to maintain the proper 
balance and relation between the different crop incomes on his farm. 
Specialization in agricultural production requires that market organ- 
ization tend toward, rather than away from, specialized services. 
Practices under this principle include: 

1. The enterprise restricts its operations to handle only one or 
more closely related commodities, if the volume of business warrants 
such specialization. 

2. Since volume of business has an important bearing on costs, 
the association corrals as much as possible of the total merchantable 
supply of products grown within the natural trade area in which 
the cooperative is located. 

3. Where the association has expanded operations to a multi- 
departmental scale, the cost of operation is prorated or allocated on 
an equitable basis between departments and related units of the 
organization. 

4. The business of the association is not limited to definite func- 
tions and segmentary stages of integration, in order to preserve the 
advantages of labor specialization. 

5. The identity of member interest is sustained by every applicable 
administrative device. 

6. Additional market services are rendered intensively and ex- 
tensively, to the point of extracting the maximum net price for the 
commodity. 

The diversified cooperatives, such as consumer stores, purchaser 
supply depots and regional wholesale societies, cannot use this prin- 
ciple to the same degree as other associations. By their very nature 
they must stand ready to acquire a wide range of goods to satisfy 
the whims of their patrons. The distribution of so many items of 
goods through one organization imposes a second burden even more 
exacting in its nature—the task of rendering services of delivery, 
installation, maintenance and replacement. Even the most diversified 
organizations are forced to conform to this principle in order to 
observe good management practices. Again this objective can be 
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realized, and chaos minimized, by (1) an appropriate pattern of 
corporate structure or (2) some system of departmentalization that 
will focus duties and responsibilities where they may be efficiently 
counter-checked. Here the association: 

1. Handles all economic necessities for the convenience of its 
members. 

2. Engages in manufacture or production where necessary to 
acquire these supplies on acceptable terms. 

3. Renders all services necessary to assure customer satisfaction 
in conjunction with diversified sales. 


4. Adds the margin necessary to cover the risk of purchases in 
anticipation of member needs. 
5. Pools earnings and returns them on basis of general patronage. 


V. Service at Cost 


This crucial principle is dedicated to the notion that in cooper- 
ative business there shall be no element of exploitation. The difference 
between the operations of a cooperative and private business is 
sometimes succinctly asserted thus: “cooperatives always pay what 
they can, proprietary businesses only pay what they must.’”’ In the 
cooperative associations, members are the risk bearers. Services are - 
rendered by personnel receiving wages rather than profits. If there 
are any gains in such transactions after deducting actual operating 
costs, they belong to the members. 

It is impossible, of course, to ascertain the exact costs of any 
transaction. The aggregate costs over a period, usually the fiscal 
year, are allocated to the different services. Many cooperative con- 
tracts specify what shall be construed as costs and what are the 
limits on deductions. The power to arbitrarily allocate costs is re- 
served for the directorate. This permits latitude in initiating needed 
programs of reform and, producing better quality, more scientific 
handling or expert selling. These might be otherwise never attempted 
because the members may lack the courage to make such changes in 
operating methods. It is imperative that the management charge 
an amount large enough to cover all costs and thus avoid the mistake 
of attempting later to collect additional marketing costs from its 
members through large deductions or assessments. The operation of 
a cooperative purchasing-type association, which buys and resells 
to members, is contrary to this procedure. Like private businesses, 
they must make adequate charges to cover possible losses. 

In a new association where cost figures are not available, the 
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manager should estimate as accurately as possible the volume of 
products to be handled and the costs that will be incurred. Informa- 
tion from membership agreements, assessors’ reports, census data, 
or other acceptable sources may be used in judging the expected 
volume. On the basis of these figures, an approximate unit cost can 
be determined and a flat deduction charged for services. In estab- 
lished associations, the approximate unit costs of doing business are 
known from past experience. Larger initial payments or advances 
can be made to the grower members in such associations without 
assuming great risks. 

In estimating the funds available for expenses, sources of in- 
cidental income may be ignored. Incident to the marketing of a 
particular product, it is wise to develop as many sources of income 
as possible for an association. If the income from the various activities 
of an association exceeds the amount anticipated, it is a pleasant 
task to distribute them to members or assign them to needed reserves. 

Operative practices for this principle are: 

1. An agency type enterprise is created wherever practicable. 

2. Deductions from current receipts in marketing associations 
approximate actual costs. 

3. Members and nonmembers are charged the same (gross mar- 
gins) for like services. 

4. Diverse operations and services are classified for precision into 
a breakdown of costs and proration. 

5. A net accounting is made to all patrons at least once a year. 

6. Sales returns are remitted to patrons and members without 
undue delay. 

7. Allocation of costs as between departments or divisions of the 
cooperative is determined by good cost accounting procedures. 


VI. Distribution of Net Earnings 


“From each, according to his capacity, to each, according to his 
contribution.” This principle is a corollary to “Service at Cost,” 
but a necessary procedure both to assure equitable treatment of all 
patrons and to fulfill the ideal of non-exploitation. 

The financial gains which accrue to cooperatives in the ordinary 
course of business are properly termed net earnings, surpluses or 
savings. It may seem incongruous to refer to cooperatives as non- 
profit in character and, at the same moment, give serious considera- 
tion to the problem of equitable distribution of their savings. It is 
not what these financial gains are called, but how they are acquired 
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and apportioned among those who created them, that is significant. 
The nature of cooperative savings becomes apparent when one con- 
siders some of their sources: 

A. Delayed pool setilements. Frequently it is desirable to inventory 
goods and arbitrarily fix a settlement price on the quantity in order 
to avoid interminable delays and minute payments to producers. 
Later sale of the produce may net the association a surplus. 

B. Unspent deductions. When a flat charge is made for each unit 
of the commodity handled, a surplus may accumulate over and 
above actual costs. 

C. Opportunity transactions. Associations may stimulate sales be- 
yond their capacity to fill orders. When this occurs, profitable pur- 
chases may be made in the open market to fill the orders they re- 
ceive. Giving service and keeping the good will of customers rather 
than the pursuit of gain may be the incentive in transactions of 
this kind. 

D. Claims. Surplus may arise from claims against (1) railroads for 
damage to goods in transit or (2) buyers for price adjustments 
which have been delayed pending inspection. 

E. Handling of supplies. The general practice of cooperative as- 
sociations to engage in the business of purchasing supplies which are 
incidental to the processing, packing and marketing of the com- 
modity often provides a lucrative source of income. 

F. Price fluctuation. In purchasing associations two transactions 
are required to effect a transfer of property from a source of supply to 
a consumer. When supplies must first be acquired, and later sold, 
variations in prices create risks. These risks must be covered by 
making deductions in addition to the estimated operating costs. In 
most cases, perhaps, the added deduction may not be necessary, 
either because prices did not vary unfavorably or because they varied 
favorably. The difference between deductions and costs will be shown 
as a net margin and should be returned to the patrons or credited 
to their accounts. 

G. Conjunctural gains. In all going business concerns of any ap- 
preciable size, there are conjunctural gains of one type or another. 
Some of these may be properly considered a distributable surplus. 

The distribution of savings is of more concern to purchasing co- 
operatives than marketing cooperatives. The reason is that about 
three-fourths of the large-scale marketing associations of the country 
use the agency-type contract and largely confine their transactions 
to those of sales for growers. Products are not purchased and resold. 
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Because competition is focused upon each transaction, the impact 
of competitive force is more direct in cooperative sales associations, 
or producer cooperatives, than in consumer cooperatives. Very 
shortly after the transactions, when costs have been determined, 
returns are made to the grower. Most cooperative sales associations 
find it necessary to make these returns as large as possible in order 
to hold their patrons. Consequently, very little is left at the end of 
the year to be divided among the members. In some communities, 
however, where the cooperatives have considerable control, the man- 
agement may set aside fairly large incidental earnings to be dis- 
tributed late in the fiscal year. This is a desirable procedure from the 
standpoint of minimizing risk, maintaining membership morale and 
creating general satisfaction with the services of the association. 

A few of the practices followed for equitably distributing net 
earnings are: 

1. Savings are distributed alike to members and nonmembers on 
the basis of patronage. 

2. Dividend payments on capital investments are not dispersed 
more often than semi-annually and preferably annually. 

3. No fixed dates are established for the distribution of earnings. 

4. No refunds are declared or dispersed before they are earned. 

5. When approved by the directorate or members, earnings are 
retained to finance an association and the member’s equity in this 
capital fund is manifested by the issuance of stock or certificates of 
equity. 

6. Patronage refunds are withheld for the account of nonmembers 
until the sum is sufficient to purchase a share of stock or pay the 
required membership fee. 

7. No distribution of savings is made to employees on the basis 
of their labor services however much such services may have con- 
tributed to the success of the cooperative. 


VII. De-emphasis of Capital 


The social innovators of the 19th century concluded that if returns 
to capital could be contained within reasonable bounds, emphasis 
would be shifted away from large increments upon capital to in- 
centive rewards for present labor effort. To this end, the cooperatives 
were conceived as a countervailing force to be directed against any 
who sought to reap where they have not sown. These associations 
were an ameliorative influence upon the entrepreneurs who strove, 
as they still do, to maximize returns on capital investments. 
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When 20th century legislators settled down to pass enabling laws 
as a basis for the development of cooperatives in the country, they, 
too, soon became aware of this facet of the distribution of wealth 
problem. Their solution was simple and direct. Statutes in the various 
states permitted each association organized thereunder to determine 
the amount, if any, that should be paid to the capital investors. 
Moreover, the statutes established a maximum limit on dividends 
similar to the legal rate of interest. Possibly in no instance does this 
rate exceed eight per centum per annum. It is not clear whether the 
legislators inadvertently or purposively dichotomized dividends as (1) 
a return to capital from (2) profit as a return to the entrepreneur. It 
is implied that cooperatives will normally restrict payments for the 
use of capital to a simple, conventional dividend rate and generally 
never exceed the legal rate of interest. This proviso in state law 
effectively isolates such payments as a tacit covenant similar to 
contractural interest obligations. This distinction is an important 
one; it determines the source of revenue from which these payments 
will be made. 

Remuneration for past labor, then, is secondary to income for 
immediate effort, under this principle. Capital is recognized as a 
powerful instrument and a willing servant. It can be abused, how- 
ever, by exploiting those who are momentarily in a weaker bargaining 
position. Many visualized the harnessing and the conserving of 
wealth for the use and benefit of all members of society. 

A survey of several successful cooperatives reveals some of the 
current practices in operation to vitalize this principle: 

1. The rate of return on capital is held to a simple, conventional 
rate never exceeding the legal rate of interest. 

2. The number of capital shares issued to each member is limited. 

3. The association’s own earnings are utilized for operating capital 
as a bargaining lever in the credit market. 

4. Adequate reserves are created for financial security. 

5. The banking system established for cooperatives is patronized 
wherever possible to more fully utilize idle capital reserves. 

6. Cash trading is encouraged to minimize the demand for capital. 
Where this policy is not feasible, credit trading is done upon approval 
of the board of directors and closely supervised. 

7. Prices are kept low on cooperative merchandise and services 
to effect a direct competitive impact on other traders. 
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VIII. No Unusual Risk Assumption 


Progress carries on its wings a burden of risks. As society advances 
in economic well-being, risks tend to be intensified as a result of 
changes and innovations. Risks have their origin in acts of God, 
errors in judgment of men, and in the capriciousness of lady fortune. 
Perhaps the greatest havoc is caused by the unpredictability of 
men’s future actions. All economic exchanges are based on forecasts 
of future values. These forecasts are dependent upon human judg- 
ment and they are normally imperfect because the men who make 
them are fallible. 

For centuries the farmer has relied upon middlemen to assume the 
ordinary risks of marketing his products. At first, the quantities 
produced in excess of the needs of any local community were not 
sufficient to justify an elaborate organization for distribution. Mar- 
keting was a seasonal business of small proportions in which indi- 
viduals found it relatively easy to establish themselves. As specializa- 
tion in agricultural production spread, the function of risk assump- 
tion became indispensable. Middlemen first combined all the services 
of marketing, including risk assumption. Later, those who were more 
proficient in assuming risks, such as speculators, began specializing 
in this function alone. Except in the handling of a few agricultural 
commodities, the function of risk assumption has not been refined 
to any marked degree. In the highly organized produce exchanges, 
the function of risk bearing assumes a professional status. The traders 
are specialized to the extent that they may be classified as speculators, 
manipulators or traders. Because the risks in handling agricultural 
products are great, the primary producers have been forced to pay 
rather dearly for the services of risk assumption. Since risk bearers 
have acted on an individual competitive basis, their activities in the 
organized markets have been the most bitter bone of contention 
among agrarian reformers. The whole market system has been un- 
charitably condemned because it was believed that speculators made 
profits without performing commensurate services. Probably no 
single factor has furnished farmers a greater inducement for reform 
in the markets. Cooperative associations provide means for producers 
to assume the ordinary risks of marketing their products. They 
minimize the risks which the individual producer assumes by both 
reducing the number of transactions between the primary producer 
and the final consumer and attempting to stabilize the market. 
Where there are fewer transactions, there are less opportunities for 
private middlemen to manipulate prices or “‘rig’’ the market. 

In ordinary corporations, the unforeseeable risks are generally 
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covered by profits. Since cooperative associations operate on a non- 
profit basis, no substance remains to defray losses arising from 
fortuitous events. Therefore no risks, other than those anticipated 
as a cost of doing business, can be assumed by the association. Un- 
usual risks must be shifted either to those who reap gains from the 
| cooperative operations or to reserve funds specifically set up to cover 

such risks. Members of the association must realize that when they 
engage in business operations hitherto performed by private entre- 
preneurs, they will also inherit the risks formerly borne by the 
enterprisers. 

If they are reluctant to take the full jolt of these risks when they 
occur, they should create in advance reserves to absorb them. A 
number of associations in the past have faced up to these exigencies 
by forming provisional or unallocated reserves to cover unforeseen 
losses. Some of these organizations have aroused the curiosity of 
tax collectors and perhaps endangered their tax exempt status. 

This principle simply represents the obverse side of the shield in 
the dichotomy of functions—interest versus profits. On one side, 
interest on capital, as it was pointed out in discussing the preceding 
principle, is an inescapable expense. As such it is a legitimate cost 
of doing business. The revenue to cover this cost is logically deducted 
from gross proceeds before prices are fixed and charges or returns 
made to members. On the other side, it is found that cooperatives 
operate on a profitless basis. No residue remains to cover unusual 
risks. These risks are always potential, however, and someone must 
stand ready to bear them when they appear. Unless special provision 
is made, the members must assume this onerous responsibility. 

From the foregoing discussion one may conclude that the man- 
agement of a cooperative must act circumspectly and in a manner 
that will safeguard the interests of its members. Unlike profit business 
enterprises, the cooperative is not designed to plunge or take long 
chances in order to pyramid profits. Its function is primarily one of 
service. The prerogative of entering into transactions of chance 
involving uncommon risks must rest with those who assume the 
risk. With this understanding of the role of a cooperative, it becomes 
a matter of indifference as to whether its members make their business 
commitments directly or whether they utilize their association as an 
agent to engage in certain risky ventures. This seems true because a 
cooperative can be organized for any legal purpose, risky or other- 
wise, in performing economic functions within the range of men’s 
desire. The participants must fully appreciate, however, the limita- 
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tions and the essential character of the institution they press into 
their service. 

Some of the practices that may be observed in making this prin- - 
ciple a reality are: 

1. All transactions involving risks for commodities having a future 
market are hedged. 

2. All insurable risks are covered with insurance. 

3. The number of transactions is restricted to the minimum. 

4. Adequate reserves are created where permissible to cover un- 
insurable risks and special hazards. 

5. Subsidiary units are established to perform or assume risky 
undertakings related to the functions of the association. 

6. Research laboratories are established to measure and test 
factors inducing losses. 

7. Purchases and sales are pooled to level out returns and dis- 
tribute costs. 


IX. Control or Ownership of Marketing Facilities and Institutions 


Although agricultural producers and consumers are not reputed 
to be affluent as a class, they are numerous and do possess some 
capital to invest in their own business enterprises. If and when they 
choose to combine small amounts of capital contributed by a great 
number of individuals, the accumulated wealth may build institu- 
tions which provide services that compare favorably with those 
erected through the effort of individual entrepreneurs or even de- 
veloped by private corporations. This is especially true when one 
considers the assistance which farmer groups obtain from integrated 
credit insitutions such as the Farm Credit Administration. The 
Bank for Cooperatives assists cooperative members in acquiring 
ownership of marketing facilities. 

Agricultural producers generally invest a larger share of their total 
earnings in their cooperative enterprises, either in cash or com- 
modities, than do other individuals in the stock of private corpora- 
tions. The principle of democratic control invests producers and 
consumers with the right to direct the operations of their organiza- 
tion. These two facts are of much importance to cooperators as the 
basis for setting up a powerful business organization. At the moment 
producers and consumers initiate a program for the ownership of 
their marketing facilities, they can act more directly in their own 
behalf. They develop an enclave within a competitive system. 
Once producers or consumers have decided to own their facilities, 
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an additional investment outlet is provided. Here surplus earnings 
from wages or income may be devoted to their own service needs. 
In the past, farmers have been prone to re-invest their capital earn- 
ings in land, overcapitalizing it in anticipation of prospective future 
values or improved market outlets. Wage earners, in contradistinc- 
tion, have spent wages almost as rapidly as earned, without building 
up adequate reserves. The acquisition of operating capital and fa- 
cilities gives the cooperators an economic power which will counter- 
balance that directed against them. 

The collective ownership of facilities may be properly regarded as 
wealth to be utilized by any member of society who can meet the 
cooperatives’ membership requirements. The main objective is to 
control facilities in order that the cooperative may fully and com- 
pletely regulate its own activities. 

Procedures corollary with this principle are: 

1. Some earnings each year are retained, whenever possible, to 
attain economic independence. 

2. Properties are leased on a long term basis when undesirable or 
impractical to acquire ownership. The rent-contract often gives the 
association unqualified control during the term of the lease. 


3. Idle capital funds are deposited in a central cooperative bank 
to increase the work load of every dollar in the cooperative system. 


4. Financial statements and audits are rendered periodically, 
preferably with CPA reports. 
. 5. Social capital accumulations are devoted to perpetuate useful 
institutions for specific services to the community. 


X. Political, Religious and Racial Neutrality 


The basic concept of neutrality is tolerance—tolerance for dif- 
ferences in ideas and convictions. The cooperative is counseled not 
to meddle with affairs that are obviously outside its sphere of business 
activity. The schismatic influences which result from political issues 
and religious controversies tend to destroy relationships essential to 
trade. This principle has always been an axiom of business concerns; 
its merits have been generally self-evident to the members of co- 
operative associations everywhere. 

The pioneers of cooperation who originally enunciated this precept 
were intent upon holding the door open to all comers, unswayed by 
crosswinds of dissension. They conceived cooperative activity as a 
unifying force operating at a level above the schismatic influences 
prevalent in every community. Compliance with the principle of 
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neutrality is easily realized because separate associations may be 
formed by major schismatic groups. In this way, identity of interests 
can be maintained without denying anyone the opportunity to 
participate in cooperative undertakings. An esprit de corps among 
members is essential for success. Those persons with like views and 
objectives may be able to maintain harmony and avoid dissension 
if they assiduously avoid controversial issues of a political or social 
nature which may have little or no bearing on the main functions of 
the organization. The sales-type associations are less likely to par- 
ticipate in political party leadership than the purchase-type associa- 
tions. Because of their degree of economic specialization, cooperatives 
have a distinct economic objective which is not subject to com- 
promise. A political party, on the other hand, can achieve success 
only by compromises between party leaders and adherents. Its 
vacillating methods would be dangerous, if not fatal, to this type of 
movement. 

Neutrality on the part of a cooperative does not suggest a lack of 
interest in the affairs of government. The members fully recognize 
that economic activity is influenced either beneficially or detrimen- 
tally by political action. In accordance with this, many associations 
here and abroad outline their objectives and make them known to 
all candidates for political office. The aspirants for public office, 
then, may voice their opinion and indicate their opposition or sup- 
port if elected. The greater the number of parties and individuals 
vying for the support of cooperators, the greater is the likelihood 
that the cooperative will get the measures it seeks enacted without 
itself taking a partisan political stand. 

The most difficult barrier to hurdle in conforming to this principle 
is that of racial impartiality. In some sections of the country associa- 
tions have found it expedient to either exclude from membership 
persons of another race or segregate them by forming separate units 
or departments in the organization. Sometimes these distinctions 
are made on the basis of social incompatibility, in others, fear of 
competition in the economic struggle between divergent elements 
in the population. 

Practices in operation under this principal are: 

1. It is considered an unwise policy for cooperative associations 
to affiliate or become identified with any political group or party. 
Party membership is a prerogative and a function of the individual 
citizen. 

2. Financial support is not offered to any partisan cause. 
3. All religious controversies are avoided. 
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4. Sectional schisms are shunned. 
5. No creedal doctrines are espoused. 
6. Racial discrimination is avoided. 
7. Class barriers are eliminated and the stratification of society 
is averted where possible. 


XI. Promotion of Education 
The free and uninterrupted flow of information is vital to collective 
action. In any organized body where the optimum functional co- 
ordination is required, there should be no impediments in the com- 
munication system through which directions are transmitted to each 
related part. Whenever anything happens which seriously disrupts 
the transmission of intelligence from one mutually dependent part 
to another, it paralyzes or cripples those parts and may cause serious 
harm to the whole. A majority of the cooperative leaders realize the 
importance of keeping a constant stream of information flowing out 
to its members. This naturally induces a counterflow of information 
and reactions from members to the association. The techniques of 
transmitting this information are constantly being improved. More 
time and attention are given to the publication of readable, informa- 
tive house organs. Many associations have taken to the air in broad- 
casting radio messages. Plans are in the making to offer television 
shows that will keep cooperatives and their eventful doings in the 
public eye throughout the year. One phase of reporting that is par- 
ticularly noteworthy for its marked improvements in recent years 
is the publication of attractive annual reports. These present a pano- 
ramic view of the growth of the association through the years, as 
well as a detailed portrayal by colored charts and pictures of the 
march of events during the fiscal year. In marketing organizations, 
it has been demonstrated that the best results are obtained when 
all available facts are without delay collected, properly interpreted 
and passed on to all those who may benefit from the information. 
Intelligent action on the part of any group is dependent upon its 
power to assimilate available facts. 

The need for an inclusive program of cooperative education on a 
world wide basis is one worthy of every group’s attention. Madison 
once said, ““To put the conduct of affairs into the hands of the people 
without first educating the people will prove to be the prelude either 
to a farce or to a tragedy.” 

Cooperative organizations, since their inception, have assumed a 
major role in educating their own members, as well as liberally con- 
tributing talent and means to general educational programs. One of 
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the first obligations of an association is to stimulate the intellectual 
interests of its members. Sums set aside in an educational fund should 
be used to raise the level of understanding within the organization 
so that intolerance and ignorance from without do not hamper 
further progress. The advantage of this policy is twofold. The as- 
sociation (1) demonstrates that which it advocates, and (2) multiplies 
the possibilities of extending education to the masses through the 
influence and self-assumed efforts of its own enthusiastic members. 

Practices applicable under this principle drawn from a number of 
associations with wide experience are: 

1. An educational reserve is created from earnings. 

2. Books, pamphlets, house organs and papers are published. 

3. Community study clubs are formed. 

4. Libraries are established to make literature on the cooperative 
movement readily available to everyone in the community. 

5. Radio and movies are utilized for special programs in dissemi- 
nating information. 

6. The books and records of the association are open for mem- 
bership’s scrutiny and inspection. 

7. The association affiliates with district and national associations 
to unify and coordinate interregional interests. 

8. A field service staff maintains membership interests and cul- 
tivates good public relations. 

9. Educational centers for vocational guidance are developed. 

10. Research programs are initiated to perfect functional opera- 
tions. 




















Historical Study of Wisconsin 
Cooperative Statutes 


Haran Huntiey* 


I. Or1IGIN OF COOPERATION IN WISCONSIN 
Perhaps cooperation has been with us longer than we have con- 
sidered. It is said: 


The first stirring of the co-operative movement in the United 
States did not leave behind any remainder of itself on the pages 
of our statute books. In some cases these commercial activities 
were simply taken up by trade unions or other bodies not organ- 
ized for profit.’ 


In Wisconsin, the first traceable source of what we now call coopera- 
tion came in the establishment of town mutual insurance companies. 
One of the earliest laws incorporating one of these companies may be 
found in Chapter 372 of the Private and Local Laws of 1856.2 These 
acts generally required all of those insured to be members of the 
company, set forth the location of the company, allowed it to hold 
real estate, and constituted it a body corporate so that it could sue 
and be sued. Such insurance companies became so prevalent in Wis- 
consin that they received special treatment in the Revised Statutes 
of 1878.3 

The usual form of a limited liability organization has been the 
modern corporation. Our state laws have long provided for corporate 
regulation, even when cooperation came to be a live issue in Wis- 
consin about 1880. The general corporation law, however, was not 
used by cooperators because it violated a basic principle by dis- 
tributing power according to the one vote per share instead of one 
vote per man. 

Thus, in their quest for limited liability, the farmers appealed to 
the legislature for aid. Despite the opposition of independent in- 
dustrialists to pools, often used interchangeably with the word co- 
- * B.S. 1952, LL.B. 1954, University of Wisconsin; member of the Wisconsin 

‘I Nourse, Legal Status of Agricultural Cooperation 29 (1928); Bull. No. 326 
(Ohio Ag. Exper. Stat.). 
2? Amended by Chap. 33, Private and Local Laws of 1862. These companies 


had to return to the legislature each time they wanted to make a change within 


themselves. 
3 Rev. Stat. § 1927 (1878). Note: Unless otherwise noted, all references are to 
Wisconsin Session Laws and Statutes. 











572 WISCONSIN LAW REVIEW [Vol. 1954 


operative, the first cooperative marketing law was passed in Wis- 
consin in 1887.4 The more important provisions of the statute for 
Formation and Government of Mutual, Reciprocal or Cooperative As- 
sociations, wishing to engage in the Manufacture or Distribution of 
Products or the Transaction of General Business were: (1) at least 5 
persons organized as a body corporate to do business on the co- 
operative plan; (2) articles of incorporation to be filed like any other 
corporation; (3) members and not shares of stock vote, with no 
proxy voting; (4) nonmembers could be employed but must have a 
surety to do business with the corporation; (5) corporation could 
not become indebted or obligated in excess of 24 of its capital stock; 
and (6) the capital stock of members was exempt from execution or 
attachment except for corporation debts, and liability was limited 
to the par value.’ The act specifically provided that it did not change 
the present statutes on corporations. 

This statute remained unchanged until 1907 when it was amended 
twice® in that session before outright repeal.” No explanation of this 
action was ascertainable other than the presumption that it met the 
same fate as a proposed bill the following session. This bill, introduced 
by Assemblyman Merlin Hull, proposed to legalize pools for the 
purchase and storing of agricultural products. It was backed by the 
American Society of Equity, but defeated by the opposition from 
the public which was generally aroused against combinations of any 
character, even though they be of farmers attempting to maintain 
prices in food products. 


II. Toe ORIGINAL ENACTMENT oF 1911 


Wisconsin again dealt with cooperative associations by statute in 
1911. The bill was introduced by Assemblyman T. A. Roycraft of 
Chippewa Falls. With some addition and extension by the Commit- 
tee on Commerce and Manufactures, it provided the first extensive 
bill dealing with cooperatives as a distinctive type of business unit. 
Introduced February 9, the bill aroused little or no opposition and 
was the only bill pertaining to cooperatives entered during the ses- 
sion.* It was forcefully backed by the Right Relationship League, 


412 Mara. L. Rev. 270, 272 (1927). 

5 Laws 1887, c. 126. 

® Laws 1907, c. 411, amending § 1786e-3 to provide that shares should not be 
less than $1.00 nor more than $100.00 each. This chapter also amended § 1786e-4 
to allow the corporation to limit the amount of shares held by one person and 
provided that no transfer or assignment over that number was valid. 

7 Laws 1907, c. 562. 

* Laws 1911, c. 368 passed the Assembly March 17, the Senate May 23, was 
enrolled June 9, and signed by the Governor June 26. Note: References to this 
statute will give both the 1911 and the present section numbers, for purposes 


of comparison. 
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the American Society of Equity, and particularly by Mr. E. M. 
Tousley, editor of Cooperation and secretary of the Right Relation- 
ship League, Minneapolis. In a letter explaining the origin of the 
bill, Mr Roycraft stated: 


In reply to your favor 16th inst. regarding the origin of the 
Co-op law will say it was the composite ideas of many of the 
members of the A.S. of E. of which I was a member at that time. 
Sir Horace Plunkett [eminent Irish statesman] gave us some 
valuable information but were unable to adopt many of them 
owing to the different conditions existing between Ireland and 
this country. He gave a good talk in the Assembly Chamber on 
Cooperation and its benefits in Ireland, which no doubt had a 
good effect in favor of the passage of the bill. Judge D. O. 
Mahoney of Viroqua a member of the Equity Society helped 
very materially, as did also many of its other officers.® 


He also gave due credit to Dr. McCarthy and Governor McGovern 
in connection with the enactment. 

The Act created sections 1786e-1 to 1786e-17 of the statutes, giv- 
ing cooperatives existence as a separate business unit. It allowed five 
persons to associate themselves for listed activities (agriculture, dairy, 
mercantile, mining or manufacturing) on the cooperative plan.’ 
The incorporators were required to sign their name and residence to 


the articles which contained: (1) the purpose of the business; (2) 
city, town, or principal place of business; and (3) amount of capital 
stock with the number, shares, and par value of each." The original 
or a verified copy of these articles had to be filed with the Secretary 
of State and within 30 days with the register of deeds in the home 
county of the association. Upon notification of the latter filing, the 
Secretary of State issued a certificate of incorporation.’? The associa- 
tion was required to have five directors elected by the stockholders 
for a term to be stated in the by-laws. The stockholders could, how- 
ever, oust any director for cause and fill the vacancy by majority 
vote at a meeting called for that purpose. The officers, to be elected 
annually by and from the directors, were to be a president, vice- 
president, secretary, and treasurer, with permissible joinder of the 





® Letter from T. A. Roycraft to Miss Grace A. Adams, legislative reference 
librarian, Madison, Wisconsin, dated May 12, 1922. 

10 § 1786e-1 (§§ 185.01-.02). It also provided that certain words—association, 
company, corporation, exchange, society or union—should be construed to mean 
the same. 

1 § 1786e-2 (§ 185.02(2) ). 

12 § 1786e-3 (§ 185.02). The filing fee for the Secretary of State was ten dollars. 
pr dollars was charged for amendments and the recording fee was 25c. § 1786e-4 

§ 185.04). 
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latter two.'* Power to amend the articles, at a meeting with proper 
10 day notice, was given to a majority of the stockholders, provided 
these amendments were filed with the Secretary of State and local 
register of deeds.’ An association might also buy, sell or deal in 
products of any other cooperative under the act,'® and at a regular 
meeting where at least a majority of the stockholders were present, 
the association could subscribe for shares or invest its reserve fund, 
not to exceed 25% of its capital, in the capital stock of any other 
cooperative association.’© Also where an association bought the 
business of another association, it could pay for the same by selling 
shares of its capital stock for an amount equal at par value to the 
fair value of the business bought.!” 

No stockholder could own shares of more than $1,000 or get more 
than one vote;'* although the certificates of stock were not to be 
issued until fully paid, voting was allowed upon partial payment.'® 
Provided previous notification of the exact resolution or motion, 
voting by mail was granted to stockholders on that issue.*° The 
directors were ordered to apportion the earnings: (1) pay a dividend 
on paid up capital stock of not over 6%; (2) set aside an amount of 
not less than 10% in a reserve fund until the amount of the fund 
equalled 30% of the paid up capital stock; (3) set aside 5% for an 
educational fund; and (4) pay the remainder on the basis of patron- 
age, nonmembers to receive 14 of the dividend paid members.”! The 
law further required a report of the association to be sent annually 
to the Secretary of State by March 1.” Finally, cooperatives formed 
previously could avail themselves of the act by subscribing there- 
under,” and the name “‘Co-op’”’ was restricted for the use only of 
those associations organized under the act.”4 

In the ensuing decade, the original enactment was somewhat 

18 § 1786e-5 (§ 185.05). 

4 § 1786e-6 (§ 185.07). This included power to increase or diminish the capital 
stock, but not below the paid up capital stock at the time of the amendment. 

6 § 1786e-7 (§ 185.08). 

16 By majority vote, § 1786e-9 (§ 185.11). 

17 § 1786e-10 (§ 185.12). If the cash value of the purchased business exceeded 
$1000, the directors of the association were authorized to hold the excess in 
trust for the vendor and dispose of the same as currently received to such persons 
as the vendor may desire. § 1786e-11 (§ 185.12). 

18 § 1786e-8 (§ 185.09). 

19 § 1786e-11 (§ 185.13). 

20 § 1786e-12 (§ 185.14). 

21 § 1786e-13 (§ 185.16). In addition, the profits must be distributed at least 
once every 12 months. If the association failed to declare a dividend on shares 
for 5 years, 5 or more stockholders could petition the circuit court of the home 
county for dissolution of the association. § 1786e-14 (§ 185.16). 

# § 1786e-15 (§ 185.18). 


3 § 1786e-16 (§ 185.19). 
* § 1786e-17 (§ 185.22). 
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modified by extension and interpretation of the law as passed.** The 
dividends to stockholders were raised to 8% and provided in addi- 
tion that any director who voted to pay more than 8% lost his 
position; similarly, any association which twice paid over 8% lost its 
charter.” The Attorney General ruled that stockholders of a coopera- 
tive association could vote by proxy.’ The legislature limited to 5% 
of the par value of stock sold, the funds to be used for promotion of 
stock sales.2* They also created a quorum requirement of 10% of 
the members, later requiring 10% of the first 1000 and 5% of the 
remainder if the association had over 1000 members.”® 


III. THe 1921 Revision 


The first major revision of the 1911 enactment came in 1921. It 
was the result of conferences between representatives of farm organ- 
izations and members of the Wisconsin Division of Markets.*® Most 


% Laws 1913, c. 260, amending § 1786e-4 (§ 185.04) to require a dollar fee for 
filing articles of association with capital stock of less than $500. 

A cooperative association must maintain its principal office in this state. 2 
Att’y Gen. 240 (1913). An amendment to the articles of a cooperative providing 
that not less than 2% of the gross earnings shall be set aside for a sinking fund or 
reserve fund is in conflict with § 1786e-13 (§ 185.16). 3 Arr’y Gen. 147 (1914). 

Laws 1915, c. 405, wanes, be 1786e-15 (§ 185.18), providing for penalty for 
failure to file annual report to be the forfeiture of association’s rights and privi- 
leges with $25 fee to rescind the forfeiture. 





Provisions of a a association with reference to distribution of profits 


could not be modified by provisions in the articles of association. Unauthorized 
provisions in the articles, at most, have no greater effect than the by-laws and 
should not be encouraged. 4 Arr’y Gen. 162 (1915) construing § 1786e-13 (§ 185- 
.16). Articles of Incorporation of a cooperative cannot impose greater limitations 
on Y= = of stock than are provided by § 1786e-8 (8 185.09), 5 Att’y GEN. 
265 (1916 

Laws 1917, c. 290, amending § 1786e-13 (§ 185.16) to allow the reserve fund 
to be increased from 30% to 100% of the paid up capital stock. 

Bill 255A, 1919, would not permit a foreign cooperative to use “Co-op” in 
its name unless it had one vote per member, less than 8% return on stock, and 
distribution on patronage basis. Returned to author per request. Bill 4738, 1919, 
would have changed quorum requirements to majority if not over 100 members. 
If over that figure, co-op would have voting districts of nearly equal size with 
delegates from each district with a majority of delegates to constitute a quorum. 
Otherwise a ‘a of the stockholders needed. 

Laws 1919, C. 532, amending § 1786e-15 (§ 185.18) to make the annual re- 
port due April 1. Laws 1919, c. 371, amending § 1786-e7 (§ 185.08) to allow the 
association to act as selling agency for its members and patrons. Laws 1919, ec. 
216, amending § 1786e-6 (§ 185.07) to provide that no change of location of an 
association was valid until its articles and amendments were filed by the register 
of deeds in the new county. 

A cooperative association has power to engage in the business of transmitting 
electricity and must comply with statutes regulating public utilities. 9 ArT’y 
Gen. 388 (1920) interpreting § 1786e-1 (§ 185.01). 

% Laws 1915, c. 405, amending § 1786e-13 (§ 185.16). 

276 Arr’y Gen. 112 (1917). 

28 Laws 1917, c. 243, creating § 1786e-16m (§ 195.21). 

29 Laws 1917, c. 51. Laws 1919, c. 508, creating and amending § 1786e-12a 
(§ 185.15), which was a great aid to large cooperatives. 

30 Market News Letter, (Wisconsin Division of Markets, June 23, 1921). 
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instrumental in the revision was its author, Circuit Judge Alvin C. 
Reis, then Assistant Attorney General and counsel for the Wiscon- 
sin Division of Markets. It was largely the result of his previous 
experience with the old statute. Judge Reis added the provision as 
to the legal standing of cooperative marketing contracts, the one 
thing lacking in the earlier laws on the subject in many states. That, 
together with some clarification as to stock and non-stock associa- 
tions, constituted the major element considered. 

The section on definitions defined a member as one who owns 
stock in a cooperative association or a certificate of membership in 
a non-stock association. In doing business on the cooperative basis, 
it required one vote per member, no proxy voting, 8% limit on stock 
dividends and distribution of earnings on a patronage basis.*! Pre- 
ferred stock was permitted to be issued (when provided for in the 
member contract) and the appropriate dividend to be allocated.* 
This, no doubt, was the result of a then recent Attorney General’s 
opinion prohibiting preferred stock.* Another section allowed dis- 
solution under the corporation law although requiring a 24 vote of 
the members.* One new subsection was added to give legal status 
to the cooperative contract.* It allowed the association to get an 
injunction to prevent breach of the contract and permitted specific 
performance as a remedy where irreplaceable personalty was to be 
sold.** It further permitted the association to limit sale of stock only 
to people described in the by-laws,*’ limit the number of shares per 
member, reserve the right to buy shares offered for sale by members, 
and recall the stock of any stockholder.** 

A provision was added providing that each member or stockholder 
should get only one vote.*® A mail vote was again allowed, but it 
was not to be used in computing a quorum.*® Quorum requirements 

31 Laws 1921, c. 490; § 1786e-1 (§ 185.01). The reason for prohibitin 
voting was the a that @ proxy, by having too many votes at his Lspoeal, 
might acquire too aa an influence at a society meeting; however, the provision 
for representation by delegates was a compromise for the large associations. 

33 Laws 1921, c. 490; § 1786e-2 (§ 185.02). 

3310 Arr’y Gen. 335 (1921). 

* Laws 1921, c. 490; § 1786e-6 (§ 185.07). 

% Laws 1921, c. 490; § 1786e-7 (§ 185.08). 

* These contracts were valid provided not over five years in duration with 
allowable self-renewing clauses for five more years. A liquidated damages provi- 


—— could be included if the stated sum did not exceed 1/5 the value of the 
ucts. 
*7 In addition it provided that the holder would lose his right to vote if-he 
did not remain so described. 
38 Subject to the limitation that not more than 10% of the common stock 
could be recalled between regular meetings, the par value to be paid on recall. 
3° Laws 1921, c. 490; § 1786e-8 (§ 185.09). 
4° Laws 1921, c. 490, amending § 1786e-12 (§ 185.14). 
































July] HISTORY OF CO-OP STATUTES 577 


were again raised to a majority of the members.*! Another amend- 
ment allowed additional apportionment of earnings: (1) bonus to 
employees based on compensation received, but in no case more 
than the patronage dividend; (2) the bonus to employees to be in 
capital stock at the director’s discretion; (3) patronage dividend to 
non-stockholders to be in stock up to one share, then as a member; 
and (4) as far as the directors had discretion, the stockholders could 
indicate how the directors were to apportion.** The association could 
operate on a non-profit basis by contracting to pay patrons the 
average or actual resale price minus a uniform charge for handling.“ 

In an effort to complete the statute, the general corporation law 
of the state was made to apply to all associations organized under 
these sections except when the general law expressly excepted such 
association or its provisions were opposed to or inconsistent with 
those of the cooperative act.“ The use of the term “Co-op” as part 
of the title of a foreign cooperative was allowed in Wisconsin where 
the Wisconsin statute was complied with;“* every association created 
under the statute and complying with the statute was required to use 
the name “‘Co-op.’’*” Finally, the words ‘‘association’’ and ‘‘member’’ 
were substituted for ‘“‘corporation’”’ and “‘stockholder,”’ respectively, 
in the act. Filing fees were changed.** 


41 Laws 1921, c. 490, amending § 1786e-12a (§ 185.15). 

4 If the dividend did not total one share in two years, it was put into the 
reserve fund. 

43 Laws 1921, c. 490; § 1786e-13 (§ 185.16). 

4 Laws 1921, c. 490, amending § 1786e-14 (§ 185.17). 

4 Laws 1921, c. 490, creating § 1786e-17 (§ 185.22). 

4 Laws 1921, c. 267, amending § 1786e-17 (§ 185.22). 

47 Jbid. It further provided that the penalty for non-compliance was loss of 
the right to do business. The Attorney General was to assist the Department 
of Markets in the enforcement of this section. 

48 Laws 1921, c. 490; § 1786e-4 (§ 185.04). Other changes made by this chapter 
were: (1) The president could call special meetings on 10 day notice but he must 
call such meeting on written demand of 20% of the members, § 1786e-5a (§ 185- 
.06) (2) Another section prohibiting proxy voting but allowing voting by delegates 
territorially apportioned. § 1786e-8a (§ 185.10). (3) The association might also 
invest its reserve fund in any other cooperative under this act and to any amount 
that was necessary to raise continuous capital (based on the amount of business 
done with that association). § 1786e-9 (§ 185.11). (4) The stockholder was al- 
lowed to vote if part of the share price was paid and a note or evidence of in- 
debtedness for the rest was given. This privilege also included non-stock cooper- 
atives. § 1786e-11 (§ 185.13). (5) It allowed any Wisconsin corporation doing a 
— on a@ cooperative basis to convert under this chapter. § 1786e-16 (§ 185- 
19). 
Any association under these statutes would not have to file a state income tax 
eis > subject to state income tax. Laws 1921, c. 559 creating § 1786e-17a 

185.23). 

Attorney: General interpretations of this act were: (1) An association for 
publishing a newspaper or for publishing a newspaper and running  job-printing 
establishment could not be incorporated under this chapter. An association for 
tbe purpose of running a job-printing establishment could be so incorporated. 
10 Arr’y Gen. 609 (1921). (2) An association could give rebates to members on 
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IV. Tue Decape 1921-1931 


The year 1922 brought several interpretations of the 1921 revision. 
Except for the ruling that joint owners of shares in cooperative as- 
sociations vote as one member,*® they were generally minor and 
related to the statutory changes and when they took effect. 

By far the most important advancement for cooperators in this 
decade occurred through the strictly enforceable legal status given 
cooperative marketing contracts by both the courts and the legisla- 
ture. This, more than any other thing, provided the needed strength 
in the cooperative movement. 

The act again received close attention from the legislature in 1923, 
including a complete renumbering. The major changes included the 
following: a quorum was lowered froma majority to 20% of the 
members or twice the number of directors;*! a majority, instead of 
24, vote was needed to dissolve;** notice of special meetings, instead 
of being given publicly, was to be given personally or by mail to the 
last known address of the member;** a cooperative society was auth- 
orized upon member assent to become a member of a corporation or 
association organized without capital stock; a cooperative associa- 
tion which was a member of a corporation or association could cast 





urchases of goods and deny the same to others. 10 Arr’y Gen. 8 (1921). (3) 
ooaare had the option to pay a non-shareholder a dividend in stock or in 
cash, but he could not be required to take it in goods. 10 Arr’y Gen. 132 aes 
(4) Items required in articles of association by a general law relating to co: 
tions were not incompatible with the requirements for articles of non-stoc 
operative associations. 10 Arr’y Gen. 901 (1921). 

4911 Arr’y Gen. 853 (1922). 

5° § 1786e-17(3) (1921), providing for filing of amendments to articles of a 
cooperative association in poston 2 cases without payment of a fee, relates only 
to amendments made necessary by the 1921 changes in the law. 11 Arr’y Gen. 
86 (1922). The ter of deeds should record the amendment required by this 
subsection (that all associations have “Co-op” in title) without charge; filing as 
used in that section includes the service of recording. 11 Art’y Gen. 161 (1982), 

The certificate of conversion into a cooperative association was ruled an amend- 
ment to the articles and could be filed later than 30 days subsequent to adoption 
of the resolution, notwithstanding statute required filing within such time. 
Mandamus would lie to compel filing. 11 Arr’y Gen. 833 (1922). 

A cooperative association organized under § 1786e (1898) continued to exist 
after repeal of that section and with the same powers as before. Upon passing 
the proper resolution, haowier, it automatically became a cooperative associa- 
tion under the present statutes. 11 Atr’y Gen. 564 (1922). 

A cooperative association existing before the passage of Laws 1921, c. 490, 
was governed by the old law and by-laws in the matter of quorum and * proxy 
voting until July 1, 1922. It was required to have 50% of the stock subscribed 
and 20% pai Ss! in by peor. # 1, 1922, in order to continue corporate existence. Until 
July 1, 1 co-op could amend its articles by reducing its capital stock. 11 
Atr’y ‘Gen. 392 (1922). 

5! Laws 1923, c. 433, amending § 185.15. 

% Jd., amending § 185.07. 

53 Jd., amending § 185.06. 

% Td.. amending § 185.11 
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votes in such federation proportionate to the number of its members. 
Unless a provision was made in the federation’s by-laws, however, 
the association was entitled to only one vote, regardless of the size 
of its membership;* under the cooperative law, a cooperative asso- 
ciation could be formed for any purpose permitted in the general 
corporation law.* Further, organization under the cooperative law 
was permitted not only without capital stock, but also without mem- 
bership fee or even dues.®’ The secretary and treasurer could be 
directors but did not have to be, as was formerly required. The 
president and vice-president, however, were still required to be 
directors.** The declaration of a dividend on stock, as well as the 
distribution of net proceeds to stockholders at double the rate to 
non-stockholders, was made optional.**® Any cooperative association 
in existence at the time of the 1921 act, which required all cooperative 
associations to have the word “Co-op” in the corporate name, 
could change its name by adopting, by a vote of a majority of its 
board of directors, an amendment to its articles. It also provided a 
penalty for wrongful use of the title ‘“Co-op.’”’*° The complete 1923 
enactment," along with the 1921 revision, comprises the most active 
interest taken by the legislature in the act since its original enact- 
ment and is the only complete revision received to date. 

The cooperative associations also elicited a benevolent attitude 


5% Laws 1923, c. 433, amending § 185.09. 
% Td., amending § 185.02. 
57 Ibid. 


58 Jd., amending § 185.05. 

5 Jd., amending § 185.16. Directors could set aside reserves provided that these 

reserves, which could properly constitute an expense, were figured before compu- 
tation of net proceeds. The directors could then employ a part or all of the re- 
maining net proceeds for the general welfare of all the members. The members 
—— the directors, at meetings, on the method of apportioning net 
proceeds. 
_ 69 Jd., amending § 185.22, provided a violation of this section to be a mis- 
demeanor with penalty of $500 or six months, or both, and the loss of the as- 
sociation’s right to do business. Furthermore, any violation would also be con- 
=, the offense of individual directors, officers or agents who authorized any 
of the acts. 

6! Other amendments by Laws 1923, c. 433, include: (1) § 185.01 defined mem- 
ber as one who owns voting stock or one admitted to membership in an associa- 
tion, and net proceeds as total proceeds less expenses of operation, including cost 
of goods sold. (2) § 185.02 was amended to provide that amendmentsrelating to pre- 
ferred stock must be adopted by at least 34 of all common and ee stock- 
holders. (3) § 185.08 was amended to allow filing of the membership contract and 
provided that this was legal notice and, as a result, no title could pass to another 
purchaser. (4) § 185.16 was created to provide for apportioning of net proceeds 
in non-stock associations as in stock associations. ( § 185.19 was amended so 
that the conversion of a corporation to a cooperative was not effective until 
declaration of such was filed. 

Bill 651A, indefinitely postponed, would have provided that no certificate of 
incorporation of a cooperative association could be issued until the articles and 
by-laws were approved by the Department of Markets. 
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from the courts during this era. In the Bekkedal Case,*? the supreme 
court stated that cooperative associations among farmers were 
favored and found a malicious interference by tobacco buyers in 
their attempts to cause dissatisfaction among the members of a 
cooperative tobacco growers’ pool. 

Important additions were made to the contract clause by the 1925 
legislature which codified the Bekkedal Case. Section 185.08 (3) was 
renumbered 185.081 and a new 185.08 (3) was created to provide for 
a valid liquidated damages clause in the contract if it did not exceed 
30% of the value of the products." Section 185.08 (4) was created 
to entitle associations to injunction and specific performance of con- 
tract in the event of breach by a member and a restraining order 
during suit. Section 185.08 (5) provided that registration of the 
contract may be made in the county where the member resided, 
such registration constituted good notice, no title passed to any 
subsequent purchaser other than the association, and the property 
was recoverable or an injunction obtainable in a suit brought in 
the county where the property was located. Section 185.08 (6), also 
created, provided that any person with notice who interfered with 
such contract would be liable in damages to the aggrieved party and 
subject to injunction. Finally, the 1925 enactment gave a legislative 
interpretation to these marketing contract provisions. 

In 1927 the Revisor of Statutes deleted the definition of member 
from 185.01 saying: 

The definition of ‘member’ is superfluous because eligibility to 

membership in stock companies is specified in section 180.02 

(6), and because the rest of the definition is in full harmony with 

the ‘common and approved usage of the language’ (370.01) See 

also Sec. 185.20.% 


Also in the same bill, the legislature abruptly repealed section 185.03." 
The only ascertainable reason for this action was related by the 
Revisor to be: 


The location in this state is required by section 180.02 (2). Sec- 
tion 180.02 covers the first sentence of subsection (3). The last 





* Northern Wisconsin Cooperative Tobacco Pool v. Bekkedal, 182 Wis. 571, 
197 N.W. 936 (1924). 

*3 The legislature rejected a bill designed to limit this to 20%. Bill 285A, 
indefinitely postponed. 

* Laws 1925, c. 181. The Attorney General ruled, in 1926, that a cooperative 
association could declare dividends in the form of capital stock within the limits 
of § 185.16. 15 Arr’y Gen. 516 (1926). 

% Laws 1927, c. 534. Revisor’s note to Bill 128, s. 84. 

* Laws 1927, c. 534. 
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sentence of the section is covered by section 180.02 (6). No 
change in substance is made.” 


Also in 1927, Sec. 185.08 (7) provided that filing of the membership 
contract constituted good notice until expiration or cancellation. 
Upon demand the association was required to issue a certificate of 
such facts which should be filed.** They also added a procedure for 
dissolution which prescribed the payment of all known indebtedness, 
payment to stockholders as per articles, and discharge upon proper 
petition and hearing by the circuit court. 

The following session added a law revoking the charter or forbid- 
ding the doing of business in Wisconsin of any corporation that 
discriminated against a cooperative in this state.”° A case interpreting 
185.08” ruled the contract of a member with a cooperative association 
was valid, though lacking in mutuality; the statute prohibiting 
transfer to third parties of title to products of members of coopera- 
tive associations, after filing contract and list of members, was valid; 
and the cooperative involved could recover damages and enjoin the 
defendant from accepting milk from members where these statutory 
provisions were followed.”? In 1931 185.08 (9) was added to require 
the place of trial for an action by or against the association under 
185.08 to be the county where the cooperative had its principal office 
according to its articles.”* Another amendment required the register 
of deeds to file contracts under 185.08 (5) alphabetically in a special 
book for that purpose.” 


67 Revisor’s note to Bill 12S, s 84. 

68 Laws 1927, c. 167. 

6? Laws 1927, c. 166, creating § 185.16(5). In interpreting the newly re- 
numbered § 185.081, the Attorney General ruled that the right of directors to 
recall 10% of the common stock between regular meetings was not cumulative. 
17 Atr’y Gen. 233 (1928). 

70 Laws 1929, c. 527, creating § 185.08(9). 

71 Other interpretations: The articles of a cooperative could not provide for the 
issuance of stock to a designated individual (with future issuance of 1/9 of any 
increase in stock) in consideration for his furnishing of site. 18 Arr’y Gren. 547 
(1929). Amendments to articles should be filed within 30 days after adoption 
but association could file or be compelled to file after the 30 day period. 19 Arr’y 
Gen. 186 (1930). 

7 Watertown M. P. Coop. Assn. v. Van Camp P. Co., 199 Wis. 379, 225 N.W. 
209 (1929). 

73 Laws 1931, c. 218. 

% Ibid. Before the 1931 amendment, the Attorney General had ruled that the 
register of deeds was required to index filed contracts under the name of each 
signer, the fee being 50c for each contract, regardless of the number of signers. 
20 Arr’y Gen. 394 (1931). After the 1931 amendment, he ruled that the register 
ye was entitled to receive 25c per name for the filing. 20 Arr’y Gen. 444 

1931). 

Other amendments that year added the latest operating and financial reports 
to those already required. Laws 1931, c. 237, amending § 185.18. Another allowed 
the charging of a 25c filing fee on certificates of termination of contract. Laws 
1931, c. 218, amending § 185.08 (7). 
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V. From 1932 to Date 


Section 185.08 was again interpreted by the court in 1932. In an 
action against a third party purchasing livestock from a member,”® it 
held the contracts involved were not contracts of sale but rather of 
agency. Even so, this exclusive agency gave the co-op an interest 
in the products themselves, not merely in the proceeds. Members 
from whom the purchases were made were not necessary parties. 

The years 1933 and 1934 did not actively affect the act,”* with the 
exception of rulings of the attorney general. An association which 
had not completed its organization by filing a copy of its articles 
of incorporation with the register of deeds had no legal existence 
and the secretary of state could not require it to file a report.” 
Although officers who were not directors as required by law were 
de facto officers, they could act with the same effect as de jure officers 
if there were no de jure officers.7* The most important cooperative 
change in 1935 came as a result of a case unimportant in itself.”* 
It interpreted a contract for cheese delivery and subsequent payment 
at a price to be determined by a board. The court felt the contract 
meant the amount paid was final and should not be considered as an 
advance. Thus there could be no charge back against sellers of cheese 
because the price paid was too high. The ruling forced the liquidation 


of a large milk association which, because of lack of member interest, 
was unable to fulfill the statutory requirement for dissolution. The 
legislature as a result enacted Sec. 185.165%° which provided for 





% Spencer Coop. Live Stock Assn. v. Schultz, 209 Wis. 344, 245 N.W. 99 
(1932). Another case ruled that venue and change of venue provisions of § 185.08 
applied only to actions brought under such section, and did not apply to ordinary 
actions against the association to recover the purchase price of products sold to 
it, which was governed by § 261.01(6). State ex rel. National C.P. Federation 
v. Foley, 209 Wis. 471, 245 N.W. 107 (1932). 

7% Amendments and interpretations include: (1) Fee raised to 50c for filing 
contract. Laws 1933, c. 204, amending § 185.08(5). 

(2) “Co-op” can’t be registered as a trademark. 22 Arr’y Gen. 660 (1933). 
(3) Conversion fee with amendment regulated by § 185.04. 22 Atr’y Gen. 982 
(1933). (4) Five dollar filing fee to increase capital stock to amount over $500. 
23 Att’y Gen. 724 (1934). 6) Cooperative could not charter subsidiary corpora- 
tion. 23 Arr’y Gen. 418 (1934). 

(6) Jobber’s price list as to price paid to members by cooperative is inadmis- 
sible in determination of damages against cooperative for contract breach with 
dealer for nondelivery. National C. P. Federation v. J. 8. Hoffman Co., 213 Wis. 
84, 250 N.W. 775 (1933). (7) Purchasers of invalid stock of cooperative, and those 
receiving thereunder, could not force payment to themselves in division of 

rofits; they had no action save for the price of the stock. Graf v. Neith Coop. 

airy ucts Assn., 216 Wis. 519, 257 N.W. 618 (1934). 

77 23 Atr’y Gen. 2 (1934). 

78 23 Att’y Gen. 418 (1934). 

79 Neith Cooperative Dairy P. Assn. v. Nat. Cheese P. Fed., 217 Wis. 202, 
257 N.W. 624 (1935). 

8° Laws 1935, c. 51. 
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liquidation by a majority vote of a quorum of members or by the 
unanimous vote of the board of directors. The paying of debts and 
petitioning of the circuit court (which had exclusive jurisdiction) 
gave final judgment of dissolution. 

Another case held that the contract between a cooperative and 
its members should be continued and protected during pendency of 
an action involving the question whether the cooperative had com- 
mitted a breach. The right of the producer to resell was not de- 
pendent upon termination of the contract; it arose when the buyer 
refused to accept the goods.* Many proposed bills were not enacted 
during the 1935 session:** one would have repealed 185.17, pertain- 
ing to non-profit basis;** one would have punished the breaching 
member along with the person who induced the breach;** one would 
have made a mandatory reserve fund of 10% of net earnings, with 
limits, and reduced dividends on stock to 6%;* one attempted to — 
force non-stock associations with a net worth over $3,000 to change 
to the stock type. 

Section 185.08 on marketing contracts was ruled constitutional 
in 1936.87 But cooperatives also received a set back that year in a 
case where a member of a cooperative association transferred his 
farm. to his wife and made absolute transfer of cows and personal 
property to his son. It was held that the son had absolute right to 
sell his milk to whomever he pleased and without interference; he 
was entitled to an injunction against the cooperative to restrain it 
from threatening suit against the purchasers of the milk.* 

The 1937 legislative session was destined to see much activity 

1 Wisconsin Cooperative Milk Pool v. Saylesville C. M. Co., 219 Wis. 350, 
263 N.W. 197 (1935). 

82 Bill 849A, indefinitely tenes, would have required approval by the 
Department of Markets before incorporation, given or withheld after depart- 
mental investigation. This bill would have also limited a director’s term of office 
to three years and would not have permitted the term ‘‘Co-op” to be used by 
any local or foreign cooperative unless composed of original producers or ultimate 
consumers of the goods dealt in. Bill 452S, nonconcurrence by Assembly, would 
have permitted a cooperative to be sued where the contract was signed with the 
member or where the defendant resided. Bill 2698, refusal to be engrossed and 
ordered to 3rd reading, would have allowed cooperatives by a majority vote of 
directors to borrow, mortgage rights and property, and establish a sinking fund 
to repay. 

The filing fee for a list of member makers of uniform contract was 5¢ per name. 
24 Art’y Gen. 273 (1935). 

83 Bill 849A (1935). 

% Bill 423A (1935). 

* Bill 849A (1935). 


86 Ibid. 
_ roe rel. Saylesville C. M. Co., v. Zimmerman, 220 Wis. 682, 265 N.W. 
1 " 
( be a v. Watertown Milk Coop. Assn., 222 Wis. 475, 269 N.W. 246 
1936). 








584 WISCONSIN LAW REVIEW [Vol. 1954 


in the cooperative field. In response to national and state chamber 
of commerce attempts to weaken co-op legislation, the Farmer’s 
Equity Union had passed a resolution to strengthen state cooperative 
laws through a drive on the 1937 legislature.*® Consequently, many 
amendments to the act were proposed but none enacted.*® One would 
have allowed the articles to be amended by majority vote of the board 
of directors. A majority of a quorum present at a meeting (plus mail 
votes) could then accept or reject the directors action.*! By the same 
bill, an association which was a member of another association could 
vote in that association in proportion to the volume of business 
done.*? Other changes would (1) limit the stock dividend to 6% and 
allow any remainder to be distributed in proportion to the net earn- 
ings on each commodity handled,® and (2) set up a method of book- 
keeping, alloting the reserves on the books on a patronage basis each 
year to enable the return of the funds on dissolution to the persons 
so contributing.” Still another bill would have required any cooper- 
ative using net procceds for capital investment to distribute certifi- 
cates of ownership in that property on patronage basis.* The attorney 
general ruled that the vote necessary to amend the articles of in- 
corporation was a majority vote of all the members.* In a case in- 
terpreting 185.08, the court ruled the defendant cattle buyer was 
presumed to know that a contract of a cattle raiser with plaintiff 
shipping association remained valid until expired or cancelled. The 
buyer could not rely on the misrepresentations of cattle raiser to 
contrary.*” 

Again in 1939 legislative activity was brisk with anti-cooperative 

89 Madison “Capital Times,” Dec. 22, 1936, p. 7, col. 1. 

* Bill 858A (1937), incomplete due to sine die adjournment, would have 
limited stock dividends to 6%; allowed investment of one association in an- 
other, if it obtained any commodities or services from the other; required, for 
non-profit basis operation, a certificate of ownership to be distributed for any 
capital investment of net proceeds; and allowed the use of name ‘‘Co-op”’ in 


ba yor i? corporations doing business on a cooperative basis as set forth 
in § 185, 

| ba eg bill, 412S, likewise incomplete because of sine die adjournment 
would have repealed and recreated § 185.18, changing it by adding this required 
information: the paid in capital stock, the number of members, whether the co-op 
was in active business Nacry my | the past year, the nature of the business, the states 
in which the cooperative is licensed. 

The Attorney General ruled that a cooperative could be formed for the purpose 
of selling insurance or conducting an insurance agency, as distinguished from the 
business of insuring risks. 26 Arr’y Grn. 261 (1937 

Bill 858A (1937), affecting § 185.07(1). 

2 Jd., amending § 185.09. 

%3 Jd., amending § 185.16(1). 

“ Jd., amending § 185.165. 

% Bill 3478 (1937), creating 185.16(5). 

% 26 Atr’y Gen. 570 (1937). 

97 Neillsville Shipping Assn. v. Lastofka, 225 Wis. 350, 274. N.W. 280 (1937). 
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laws being demanded by the Wisconsin Chamber of Commerce. Such 
were introduced by Marketing Association Inc., Milwaukee, a group 
of private middlemen, and opposed by the Wisconsin State Con- 
ference on Social Legislation.** The vote of 34 of the members voting 
(instead of a majority of all members) was required to amend the 
articles. This was the biggest change enacted.** The Attorney General 
then ruled that this applied to associations in existence at that time 
and no co-op could enact any inconsistent provisions in their arti- 
cles.!°° This bill also changed the quorum requirements to be 20% 
of an association with under 200 members, 15% of 200-500 members, 
10% of 500-1000 members, and if over 1000 members, 10% of the 
first 1000 and 5% of the remainder.’ Much controversy also sur- 
rounded a bill introduced by the Senate Education and Public Wel- 
fare Committee, and vetoed by Governor Heil, that would have 
permitted the organization of cooperative associations having a pri- 
mary purpose of selling the services of members.'®? Other proposed 
bills would have required the association to give a member 60 days 
notice of expiration of his contract,’ punish the one who induced 
the breach of contract and the breaching party in the same action.’ 
A proposal was made to create 185.50 on medical cooperatives with 
(1) authorization and exemption from insurance laws, (2) unchanged 
relations between physician and patient, and (3) prohibition against 
discrimination.!% This was the first of several attempts to pass this 
bill. 

The 1940’s provided little of the legislative activity on cooperation 
heretofore experienced. The only amendment to the act in 1941 
allowed bodies politic to join and be served by electric cooperative 





%8 Superior “(Cooperative Builder,” July 15, 1938. 

9 Laws 1939, c. 398. 

100 29 Att’y Gen. 4 (1940). 

101 Laws 1939, c. 398, amending § 185.15. 

1 Bill 3338 (1939) amending § 185.01. 

103 Bill 745A (1939), incomplete. 

10 Bill 755A (1939), incomplete. 

10 Bill 401A (1939), indefinitely postponed. 

16 Other bills presented included Bill 314A (1939), Senate nonconcurrence, 
amending § 185.08(9) to allow place of trial for suit on contract in county where 
the action or some part thereof arose. 

Laws 1939, c. 398, amending § 185.11 to require a vote of 34 of those voting 
at a meeting to invest in the stock of another cooperative. Laws 1939, c. 513, 
amending § 185.22(6) to require Department of Agriculture, on request, to 
assist Attorney General in enforcing the act. 

The Attorney General ruled that signers of articles of a nonstock corporation 
organized under the general corporation law or as a cooperative association under 
Chapter 185, could not revoke or amend articles under § 180.06(5). 28 Art’y 
Gen. 242 (1939). § 185.02(3) applied to amendment of articles of organization 
of a cooperative creating preferred stock. 29 Arr’y Grn. 129 (1940). 
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associations.'*? At this session the same medical cooperative bill was 
proposed as in 1939 and again indefinitely postponed.'* 

A significant court interpretation held that a cooperative associa- 
tion, organized under Chapter 185 with capital stock was funda- 
mentally a corporation and that the general corporation law applied. 
A cooperative as a corporation had to have 50% of its authorized 
capital stock subscribed for and at least 20% actually paid in be- 
fore it could transact business or incur obligations other than with 
its members.'** Also it was ruled that a Wisconsin cooperative milk 
pool could be adjudicated a bankrupt.”° 

In 1943, the association was allowed by vote of the board of direc- 
tors to borrow money and mortgage its rights and privileges to secure 
payment of its debts.""! This same enactment allowed directors to 
distribute proceeds to all doing business with the association or by 
department to each doing business with that department; it allowed 
all or any part of such dividend to be in capital stock."? The same 
medical cooperative bill was proposed and defeated again."* 

The Wisconsin Supreme Court in 1943 held that section 185.12 
permitted the consolidation of several associations into a new associa- 
tion. It permitted the new association to pay for assets in stock, and 
that minority dissenting shareholders in the liquidated association 
could be required to take their dividend in stock and had no right 
to demand cash. The section so construed was held constitutional." 

Inactivity then characterized the legislature toward cooperation 
until 1947 when they finally enacted a different bill pertaining to 
cooperative sickness care.!% The bill was the result of a compromise 
between the insurance companies and the state medical society who 
opposed the bill, and the proponent Wisconsin Association of Co- 
operatives."'® Another enactment bound a third party purchaser for 





107 Laws 1941, c. 267. 

108 Bill 245A (1941) to create § 185.50. 

109 Schoenburg v. Klapperich, 239 Wis. 144, 300 N.W. 237 (1941). 

10 Jn re Wisconsin Cooperative Milk Pool, 119 F.2d 999 (7th Cir. 1941) re- 
versing 35 F.Supp. 787 (E.D. Wis. 1940). The court of appeals held that a Wis- 
consin cooperative milk pool was subject to involuntary Soolventey 

11 Laws 1943, c. 206. 

12 Jbid. Furthermore, this chapter amended § 185.02(3) to allow a preferred 
stock amendment to be adopted (as per § 185.07) when approved by % of the 
holders of preferred stock, with mail Ballots to each holder of common and pre- 
ferred stock under § 185.14. 

113 Bill 333A (1943) to create § 185.50. 
oa v. Clam Falls Coop. Dairy Assn., 243 Wis. 369, 10 N.W.2d 132 

5 Laws 1947, c. 408; §§ 185.25-.29. A similar bill was returned to the author 
in the Senate, Bill 231S (1947). 

16 Madison ‘Capital Times,” August 3, 1947. 
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any partial assignment of funds (in the recorded contract) to the 
association.!!7 

A cooperative could be taxed, it was held, on equity reserve repre- 
sented by certificates which could not be converted into cash but 
were subject to the debts and shared only in liquidation. The reserve 
remained as cooperative property and was included as gross income 
for income and excise profits taxes.1!* : 

In 1951 the legislature provided a plan whereby students par- 
ticipating in athletic activities could get insurance for injury or 
accidental death. It created Voluntary Benefit Plans in Schools and 
provided for the requirements of such plans, the power to borrow 
money, the authority to enjoin unlawful operation, an exemption 
from taxation, and a section on the inconsistent provisions of the 
statutes.® The legislature further changed quorum requirements in 
co-ops to 10% or twice the number of the board of directors, which- 
ever was greater. In associations with over 500 members, a flat 50 
members constituted a quorum.!?° 

The more important amendments of 1953!” repealed 185.22 (3),!? 
now obsolete, changed the due date of required reports to March 
31,3 and repealed and recreated 185.081.!*% The latter change per- 
mitted an association to provide for one or more classes of common 


stock, state in its articles which class should be entitled to dividends, 
provide for voting and non-voting common stock, and provide that 
its voting common stock could be held only by a class of people 
designated in the articles or the by-laws. This was an important 
step for large cooperatives in that it (1) allowed the accumulation 





117 Laws 1947, c. 432. Bill 440A, indefinitely postponed, would have amended 
§ 185.17(1) to allow an association to operate upon a non-profit, “income tax 
exempt,” basis by paying to patrons in money or money’s worth, the whole of 
the net proceeds of the business. 
— City Coop. Cr. Assn. v. Commissioner, 172 F.2d 666 (7th Cir. 

A complaint of a cooperative association was made against a canning company 
alleging a cause of action for breach of contract b on § 185.18(5), and also 
“es a cause of action in tort based upon § 185.08(6). It was held not subject 
to demurrer on the ground of improper joinder of causes of action. Here the 
causes of action affected the same parties, who constituted all the parties to the 
action, did not require different places of trial, and were stated separately. Cash 
(iodo Cooperative v. Minnesota Valley C. Co., 257 Wis. 619, 44 N.W.2d 563 

1 . 

19 Laws 1951, c. 406; §§ 185.30-.35. 

120 Laws 1951, c. 360, repealing and recreating § 185.15. 

121 Others being merely changes in terminology in the act and minor renumber- 
ing. Laws 1953, c. 61 and c. 399. 

122 Laws 1953, c. 540. 

123 Laws 1953, c. 399, amending § 185.18. 

14 Laws 1953, c. 301. This chapter also amended the definition of member in 
§ 185.01(3) to mean a voting common stockholder in stock associations, and 
substituted voting common stockholder for the word member in § 185.09. 
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of large amounts of capital without loss of voting control and (2) 
provided for easier administration. An interesting proposed amend- 
ment to 185.08, instigated by a recent case,!*° was nonconcurred in 
by the Senate.! The case involved a written contract between a 
canning company and a farmer. The contract provided (1) company 
to furnish seed, (2) farmer to grow crop, (3) title to crop to remain in 
company and (4) delivery to be subject to right of rejection. The 
court held the harvested peas did not belong to the farmer; the con- 
tract was not one of executory sale; an agricultural cooperative, of 
which the farmer was a member, was not entitled to recover from the 
company a percentage of the farmer’s compensation since the farmer 
was not the seller of the crop. The proposed amendment would have 
remedied this situation in general by deeming a sale to occur when 
the member gave up possession, no matter what the agreement. 


VI. OBSERVATION 


Chapter 185, even today, with expansion and construction, is 
remarkably reminiscent of the old 1911 enactment. With the excep- 
tion of the 1921 revision, which was definitely supplementary in an 
original way, the cooperative statutes have not digressed considerably 
from the 1911 act and still are permeated with many old concepts 
of cooperation, viz., one member one vote, no proxy voting, deempha- 
sis of capital, and patronage dividends. New sections were added 
along the way as the experience and wisdom of its authors realized 
or anticipated its requirements, e.g., the 1921 and 1923 enactments. 
These, however; were always consistent with the original law and 
mosily of the stop-gap variety. 

With the exception of Section 185.08 there has been little litiga- 
tion concerning the statutes. This lack of litigation over a compara- 
tively long period indicates one of two things. First, the statutes 
are the result of wise legislative enactment and fulfill completely 
the present needs of cooperatives, or, secondly, the cooperators 
choose not to litigate between themselves but to iron out privately 
any disputes that arise under the statutes. The latter explanation 
seems more logical, considering the dearth of litigation within the 
cooperatives when compared with their obvious lack of reluctance 
to litigate, demonstrated amply by litigation under 185.08 between 
cooperators and third parties. In fact, court interpretation has con- 
tributed only a small portion to that body of law as it is today. 

1% Cash Crops Cooperative v. Green Giant Co., 263 Wis. 353, 57 N.W.2d 


376 (1953). 
126 Bill 682A (1953) to create § 185.08(11). 

















Some Suggested Amendments of the 
Wisconsin Cooperative Law 


Witrrip E. Rumsie* 


Since 1887 Wisconsin has had statutes providing for the forma- 
tion of cooperatives, the earlier statutes relating only to farm co- 
operatives.! Until well into the 20th century, Wisconsin cooperatives 
were limited to small local associations composed almost entirely 
of cheese factories, creameries, livestock shipping associations and 
the like. Since then there has been a remarkable development. 
Numerous other types of local associations have come into being 
including so-called consumer cooperatives. Regional or federated 
cooperatives have been formed to implement and improve the serv- 
ices of local cooperatives. The volume of business handled and the 
number of members and patrons have in many instances tremendously 
increased, resulting in the need for changes in form of government, 
finances and protective provisions of various kinds. These develop- 
ments have required changes in the statutory law relating to co- 
operatives, which kas been accomplished by adding to, eliminating 
or modifying parts of the statutory provisions as the need for change 
became necessary. The result is present Chapter 185 of the Wisconsin 
Statutes, entitled ““Cooperative Associations.’’ The process of fitting 
the statute to the needs of experience has continued to the present.” 

Wisconsin has proceeded on the theory that all cooperatives— 
agricultural, consumer, service, sickness and hospital, and other 
types—should be organized under one statute, which certainly 
results in complications and differs from the procedure followed in 
many states, where it has been thought desirable to have a separate 
statute for agricultural marketing cooperatives and one or more 
for the other types. The result is a rather clumsy statute, but it has 
nevertheless worked and seems to be understood by most cooper- 
ative members and patrons, thanks in large part to a department of 





* Member of Minnesota and American Bar Associations and of the firm of 
Doherty, Rumble & Butler of St. Paul, Minnesota. General counsel for Land 
O’ Lakes Creameries, Inc., Farmers Union Grain Terminal Assn., Farmers Union 
Central Exchange, Inc., Central Livestock Assn., Twin City Milk Producers 
Assn., and National Federation of Grain Cooperatives. 


1 Wis. Laws 1887, c. 126. 
2 Wis. Laws 1953, c. 301, amending Wis. Start. §§ 185.01, 185.081, 185.09 (1951). 
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agriculture which has intelligently and diligently aided coopera- 
tive managements through the years. 

Nevertheless, the statute can and should be improved in certain 
respects, and some changes which the writer conceives to be neces- 
sary and important are here proposed. I intentionally refrain from 
suggesting mere changes in nomenclature. Perhaps it is desirable 
to use words or terms peculiarly applicable to cooperatives, but it 
is not of great importance, especially where the nomenclature of a 
particular statute has been used for a long period and is understood 
by those affected, as is the case in Wisconsin. 


CHAPTER 185 
185.01 Definitions. (As amended by Wis. Laws 1953, c. 301) 
This section is defective in several respects: 


(a) It should expressly provide in subsection (4)(a) (the definition 
of “cooperative basis’) that an association or corporate member of 
an association may vote on a membership proportional basis, and 

(b) in subsection (4)(c) for the distribution of net proceeds to 
members or patrons, or both. To protect against the organization of 
pseudo cooperatives, if this change is made, the paragraph should 
also provide that the volume of business transacted in any fiscal 
year with or for nonmembers shall not exceed in dollar value that 
transacted with members. 

Many cooperative associations (especially in the supply field) 
which are not interested in the limited exemption from federal income 
taxes now available refund only to their members, paying the federal 
tax upon the net proceeds from nonmember business. Section 185.16 
expressly permits this method of distribution of proceeds but does 
not have the protective provision mentioned above. 

(c) Finally, subsection (2) should define an association as a cor- 
poration organized under the chapter upon a cooperative basis. 

Perhaps there should be a clear statement that an association can 
have no corporate profit. I do not think that necessary. Obviously, 
if the statute is amended as suggested, no association organized 
under it could have corporate profit except to the extent it is per- 
mitted to pay dividends upon capital stock. 


185.02 Organization. 

Subsection (3) of this section contains two provisions which give 
rise to interesting questions: (a) that authorizing the association to 
provide by contract with its members or patrons for the retention, 
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from sums due them, of amounts sufficient to pay dividends upon 
and to retire preferred stock, and (b) that relating to amendments of 
articles in regard to preferred stock. 

As to (a), the provision is broad enough to include both net pro- 
ceeds (patronage refunds) and amounts due as payment for products 
marketed for members and patrons. There is no acceptable reason 
why patrons should be required to pay, from the purchase price due 
them for their products, for dividends or the retirement of preferred 
stock as a condition to doing business with a cooperative. Further- 
more, the provision is confusing and entirely unnecessary. If a co- 
operative desires to use a contract containing such provisions, it needs 
no statutory permission. It might even be argued that the statutory 
permission furnishes the only method for financing the retirement of 
preferred stock. 

As to (b), what is an amendment “relating to preferred stock’’? 
Does the phrase include an additional class of preferred stock? And 
why should nonvoting common stockholders be required to be 
notified of the proposed change, or any preferred shareholder except 
a holder of the class affected? 

I think (a) should be eliminated and (b) changed to apply only 
to amendments affecting a particular class of preferred stock and 
to require notice of the proposed change only to voting common 
stockholders and those preferred stockholders affected, limiting 
amendment approval to these two groups. Some Wisconsin lawyers 
representing Wisconsin cooperatives feel that all of subsection (3) 
except the first sentence should be eliminated. 


185.06 Special meetings. 


This section provides that the president may call special meet- 
ings and give notice of both special and regular meetings, which must 
be given personally or by mail not less than seven nor more than 
twenty days prior to the meeting; it also requires the president to 
call a special meeting upon the written demand of twenty per cent 
or more of the members. 

The section could be improved by providing: 

(a) that special meetings should be called by the board rather 
than by the president; 

(b) that notice of meetings should be given by the secretary or 
such person as the board might designate; may be given either by 
mail or by publication in a legal newspaper published in the county 
of the principal place of business of the association; and when called 
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upon member demand, the meeting should be held within thirty 
days after the filing of the demand; 

(c) that notice of special meetings need be given only to persons 
entitled to vote at the meeting; 

(d) that failure of any such person to receive any notice should 
not invalidate any action taken at the meeting. 


185.10 Prozies. 

The section as it now stands does not expressly authorize a cor- 
porate stockholder to vote by a delegate or representative. I suggest, 
therefore, that there be added to the section a proviso that any 
corporate member may be represented by a delegate chosen by its 
board of directors, who shall have power to cast its vote or votes at 
any meeting. 


185.11 Holding stock in other associations. 

In my judgment this section is inadequate and should be com- 
pletely rewritten. The question whether a cooperative should acquire 
securities of another corporation or otherwise invest its funds should 
not require action by the stockholders. That is a matter peculiarly 
within the governmental functions of a board of directors. So too is 
the question whether the association should become a member of 
another cooperative. I do not think any limitation upon the amount 
of an investment is necessary or desirable. 

There is now no broad general grant of power to an association 
except that contained in Sec. 185.20. In my judgment a further 
grant is desirable, and this section is probably an appropriate place 
for it. I suggest that the section provide that an association shall 
have power (a) to become a member of any corporation or associa- 
tion organized upon a cooperative basis; (b) to purchase or other- 
wise acquire, hold, or dispose of the capital stock, notes or other 
securities of any other corporation, whether or not a cooperative 
association; (c) to join with other cooperative associations to form 
district, state or national organizations; (d) to do and perform every 
act and thing, and to exercise and possess all rights, powers, and 
privileges necessary or proper to the conduct of its business or the 
accomplishment of the purposes set forth in its articles. If this change 
is made, then subsection (2) of 185.05 should be inserted here. 


185.12 May issue stock to purchase. 


The provisions of the Business Corporation Law, requiring that 
on a merger or consolidation of corporations dissenting stockholders 
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shall be paid the value of their shares in cash, may become applicable 
to cooperative associations. It is, in my judgment, important that 
cooperatives continue to have the benefit of the decision of the 
Wisconsin Supreme Court in the Pearson case.’ The principle estab- 
lished in that case should be written into the Cooperative Associa- 
tion Law so that, upon a merger of cooperatives, dissenting stock- 
holders or members may be paid in capital stock or securities of the 
surviving corporation or with other property. Such a provision could 
well be added to this section. 


185.14 Voting by mail. 


Frequently, in larger cooperatives, it is desired to pass resolutions 
which can easily be handled by mail vote at a meeting where no 
other business is to be transacted. In many such cases the expense 
involved in holding a meeting of members is so large as to be wholly 
unwarranted. The provision now found in Sec. 185.14 that mail 
votes shall not be counted in computing a quorum should be elim- 
inated, and a provision should be inserted in its place that, in de- 
termining a quorum at any meeting on a motion or resolution sub- 
mitted to a vote by mail, stockholders or members represented by 
mail vote shall be counted. 


185.16 Apportionment profits; dividends. 


I suggest that this entire section be rewritten and be entitled 
“Distribution of Net Proceeds; Reserves and Dividends.”” As now 
written the section contains much unnecessary material—for instance, 
the provision in respect to bonuses to employees. The only effect 
of this bonus provision is to limit the amount of a bonus which may 
be paid to employees. The provision giving to members power to 
instruct directors as to what method of apportionment to follow is 
unnecessary and would not be practicable even if it were necessary. 
A section reading substantially as follows would in my judgment be 
a substantial improvement: 

At least once annually the directors shall determine and 
distribute net proceeds as follows: There shall be deducted from 
total proceeds 

(a) all necessary marketing expenses and costs; 

(b) the actual cost of supplies, commodities, equipment, and 
other property procured for patrons; 

(c) the actual cost of services performed for patrons; 


3 Pearson v. Clam Falls Co-op Dairy Asso., 243 Wis. 369, 10 N.W.2d 132 
(1943). 
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(d) all taxes and all other expenses; 

(e) reasonable and necessary reserves for depreciation, deple- 
tion and obsolescence of physical property, for doubtful accounts. 
and for other valuation reserves, all of which shall be establish 
in accordance with usual and customary accounting practices. 


The remainder of the total proceeds shall be deemed to be net 
proceeds and shall be distributed and paid as follows: 

(a) An amount not to exceed five per cent thereof may be set 
aside as an educational fund to be used in teaching or promoting 
cooperative organization or principles, and such funds shall for 
all purposes except the computation of net proceeds be deemed 
to be an expense of operation of the association. 

(b) In an association organized with capital stock such divi- 
dends may be paid upon capital stock as is authorized by the 
articles, but the rate thereof shall not exceed eight per cent per 
annum, and the dividend upon any class of stock shall not be 
cumulative. The articles may provide that no dividend shall be 
paid upon any class of common or preferred stock or that the 
rate of dividend upon any class of common or preferred stock 
may be fixed by the board of directors subject to the stated 
maximum. 

All of the remainder of the net proceeds shall belong to the 
members, if the distribution of net proceeds is limited by the 
articles to members, or to the patrons, or both, and shall be 
distributed and paid as follows: 

(c) Reasonable reserves for necessary purposes shall be 
created, which shall be credited to members or patrons, or both, 
as the case may be, in accordance with their patronage. 

(d) All of the remainder of the net proceeds shall be dis- 
tributed to members or patrons, or both, on the basis of their 
respective patronage. There shall be no discrimination among 
the persons entitled thereto, but distributions may be based upon 
business done with particular departments or in particular com- 
modities or supplies or for particular services. 

Net proceeds may be distributed in cash, credits, certificates 
of interest, revolving fund certificates, letters of advice, the 
securities of the association or other corporations, or in other 


property. 

It will be observed that I have expressly provided that whether 
dividends upon any class of stock are to be paid, and if so, at what 
rate, shall be determined by the articles, and that no dividends 
upon any class of stock shall be cumulative. In my judgment the 
cumulation of liability for dividends is contrary to the idea of a 
cooperative business association. Practically all preferred stock of 
cooperatives is sold to members or patrons, and they are usually 
more interested in receiving patronage refunds than a small dividend 
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upon capital stock. It is altogether impracticable to try to include 
in a preferred stock issue of a cooperative standard provisions con- 
sidered to be essential to the marketability of preferred stock of an 
ordinary profit corporation, such as, for instance, a provision giving 
preferred shareholders control over the board of directors if dividends 
are passed for a certain length of time. In states where cumulative 
dividends are prohibited, no particular difficulty has been experienced 
in marketing preferred stock of cooperatives. Finally, much of the 
preferred stock issued by cooperatives today is issued in payment of 
patronage refunds, and it has been my experience that such distribu- 
tions meet with approval of patrons even though no dividends at 
all are paid upon the stock, especially where the cooperative is 
engaged in a program of retiring stock at regular intervals.‘ 


185.165 Dissolution of cooperatives. 


In my opinion this section is inadequate and ambiguous. It has 
been construed to limit the right to dissolve to the directors as 
distinguished from the members, and it probably permits only a 
dissolution by court procedure. The directors should not have power, 
and the members on the other hand should have power, to volun- 
tarily dissolve the corporation with or without court procedure. 
Minnesota has a fairly simple dissolution section which has worked 
well in actual practice.' I think this dissolution provision might very 
well be adopted in Wisconsin. If it is, subsection (2) of Section 185.07 
should be repealed. 


4 Under the present Wisconsin Statutes, domestic associations are generally 
exempt from registering their securities, but a foreign association must register 
the same as any other corporation. Wis. Star. § 189.07(11) (1951). Although 
no specific statute requires cumulative dividends on preferred stock, the se- 
curities department has indicated a general policy of requiring such cumulation 
for stock that is to be registered. This is nct a hard and fast rule, however, and 
exceptions have been made in individual cases. Foreign issues of preferred stock 
in states where no cumulation is permitted can ‘be registered in Wisconsin only 
if they can come within such an exception. If market conditions are such that 
the stock issue is considered a good investment and within the public interest, 
such an issue may be approved. 

5 Minn. Strat. § 308.14 (1949). This statute in general permits two-thirds of 
the “voting power” at a meeting called for purposes of dissolution to adopt a 
resolution providing for appointment of trustees to wind up the association’s 
affairs out of court. The trustees then could distribute the assets of the associa- 
tion, but may petition the court at any time for the appointment of a receiver 
and subsequent distribution would be under court supervision. The resolution 
may also require court supervision from the start, rather than distribution by 
trustees. Upon dissolution the stockholders are paid their par value with the 
remaining funds going to patrons, members and common stockholders in ac- 
cordance with their interests in the association. 
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185.17 Operating on nonprofit basis. 

In my judgment this section should be eliminated. All true co- 
operatives, except for the payment of a moderate dividend upon 
capital stock, should operate upon a nonprofit basis, and if the sug- 
gestions hereinabove made are to be adopted no other cooperative 
could be organized under the Wisconsin Statutes. 


185.23 Income tax return, filing of, when. 


This is an appropriate place to discuss the status of cooperatives 
under the Wisconsin Income Tax Act. 

Section 185.23 provides that a cooperative association organized 
under Chapter 185 need not file an income tax return unless it is 
“at the time subject to a state income tax.” 

Sections 71.01 and 71.04 contain the provisions applicable to 
cooperatives.* Under them we have this situation: An association 
organized under Chapter 185 is exempt from state income taxes 
and under the Cooperative Association Law it is not required to 
file a return unless it is at the time subject to a state income tax. 
Certain cooperatives marketing farm products for producers and 
which turn back to such producers the net proceeds of the sales of their 
products are exempt from the payment of income taxes. Other corpo- 





® References in Chapter 71 include: 
71.01(3). There shall be exempt from taxation under this chapter income 
as follows, to wit: 
(a) Income of . . . corporations organized under Sections 185.01 to 185.22 
. .. corporations or associations of individuals not organized or conducted 
for pecuniary profit. 
Ne 


(ec) Income of co-operative associations or corporations engaged in 
marketing farm products for producers, which turn back to such producers 
the net proceeds of the sales of their products; provided, that such corpora- 
tions or associations have at least 25 stockholders or members delivering such 
products and that their dividends have not, during the preceding five years, 
exceeded 8 per cent per annum; also income of associations and corporations 
engaged solely in processing and marketing farm products for one such co- 
operative association or corporation and which do not charge for such market- 
ing and processing more than a sufficient amount to pay the cost of such 
marketing and processing and 8 per cent dividends on their capital stock 
and to add 5 per cent to their surplus. 

71.04. Every corporation, joint stock company or association shall be 
allowed to make from its gross income the following deductions: . . . 

(10) Amounts distributed to patrons in any year, in proportion to 
their patronage of the same year, by any corporation, joint stock company 
or association doing business on a cooperative basis (hereinafter called ‘‘com- 
pany”), whether organized under Chapter 185 or otherwise, shall be re- 
turned as income or receipts by said — but may be deducted by such 
—— as cost, purchase price or refunds; provided that no such deduction 
shall be made for amounts distributed to the stockholders or owners of such 
company in proportion to their stock or ownership, nor for amounts retained 
by such company and subject to distribution in proportion to stock or owner- 
ship as distinguished from patronage. 
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rations, whether or not cooperatives, engaged solely in processing 
or marketing products for one producer marketing association are 
exempt. Patronage refunds distributed to patrons in any year by 
any corporation doing business on a cooperative basis, whether 
organized under Chapter 185 or otherwise, may be deducted by the 
corporation. 

Any form of cooperative organized under Chapter 185 is clearly 
exempt from income tax. No foreign cooperative except a producer 
cooperative which turns back to its producers the net proceeds of 
their sales is exempt, but any corporation doing business on a co- 
operative basis may deduct amounts distributed to patrons on a 
patronage basis. 

In my judgment a foreign corporation doing business on a co- 
operative basis should be treated as to its Wisconsin business exactly 
the same as an association organized under Chapter 185. Fair treat- 
ment requires that this be done. In addition, it seems to be well 
settled that after a foreign corporation has been admitted to a state 
it is entitled to the benefit of the equal protection of the laws clause 
of the United States Constitution and cannot be discriminated against 
by tax statutes in favor of like domestic corporations, whether the 
discrimination grows out of laws enacted before or after its admis- 
sion.’ 

While I am of the opposite opinion, there may be some doubt as 
to the meaning of the words “turns back’’ as used in the Income 
Tax Act and some question as to whether distributions made in 
securities are “amounts distributed” to patrons within the meaning 
of the act. I think it might be well to consider including in the act 
a provision in respect to cooperatives identical with that of the 
present Federal Internal Revenue Code.* I realize that this would 
be a highly controversial suggestion, but the fact is that Minnesota 
has in past years so handled the income tax treatment of cooperatives 
and the practice has worked very well. However, by far the least 
controversial and perhaps the fairest thing to do would be to simply 
include an exemption in Sec. 71.01(3) of all corporations organized 
and operating on a cooperative basis, as that term is defined in the 
Cooperative Association Law, and add to Sec. 185.23 all other co- 
operative associations organized under the cooperative laws of other 
states or doing business on a cooperative basis. 





718 FiercHer Cyc. Corporations § 8851 and notes 40, 42, 49 (1933 ed.). 
8 Int. Rev. Cope § 101(12). 
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ANTITRUST PROVISIONS 


There is no provision in the Cooperative Association Law exempt- 
ing cooperatives from the Wisconsin antitrust law (Chapter 133 
of the Wisconsin Statutes). Section 133.04 expressly excludes from 
the act “associations or organizations intending to legitimately pro- 
mote the interests of trade, commerce, or manufacturing in this 
state”’ or “associations, corporate or otherwise, of farmers, gardeners, 
or dairymen, including live stock farmers and fruit growers engaged 
in making collective sales or marketing for its members or share- 
holders of farm, orchard or dairy products produced by its members 
or shareholders.”’ 

The provision relating to organizations intending to promote 
trade, etc., was probably intended to include only trade associations, 
chambers of commerce, and the like. Any other construction would 
practically emasculate the act. The provision relating to farmers 
associations clearly excludes all types of producer marketing co- 
operatives which market products of patrons as distinguished from 
members or stockholders. Producer supply or service cooperatives 
are not excluded from the operation of the act, nor are cooperatives 
which handle any products for nonmembers, nor, of course, con- 
sumer cooperatives. 

Section 133.05 excludes from the operation of the act agricultural 
and horticultural organizations not having capital stock and not 
operated for profit. This section applies only to membership co- 
operatives, and it is difficult to determine its effect in view of the 
present uncertainty whether, under Chapter 185, cooperatives are 
conducted for profit. 

I think that to adequately and clearly protect all types of true 
cooperatives there should be included in the Cooperative Associa- 
tion Act a section substantially as follows: 


No association organized under the provisions of this chapter 
and no corporation organized upon a cooperative basis under 
the laws providing for the incorporation of cooperative associa- 
tions of any other state shall be deemed to be a conspiracy, or 
a combination in restraint of trade, or an illegal monopoly, or 
an attempt to lessen competition, or to unlawfully fix prices; 
nor shall contracts between such corporations and their members 
or patrons be deemed to be in unlawful restraint of trade or part 
of a conspiracy or combination to accomplish an unlawful pur- 
pose. 








* On anti-trust problems generally, see infra at page 636. 
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Tue Securities Law’® 


Paragraph 11 of Sec. 189.07 exempts from the Securities Act “the 
sale of its securities by a corporation organized under Chapter 185.” 
A foreign cooperative association is given nv such exemption." If 
a true cooperative, it should have the same treatment as a similar 
Wisconsin association. Perhaps because of this discrimination the 
same constitutional question arises here as in the case of state income 
taxes. 

The distribution of patronage refunds in securities should be 
plainly stated not to be sales of those securities. I suggest that this 
section should be changed so as to include sales of its securities by a 
corporation organized upon a cooperative basis as defined in Chapter 
185, under the laws of any foreign state, and that Sec. 189.02(3)(a) 
(defining sales) should be amended so as to specifically exclude the 
distribution of patronage refunds in securities by a corporation 
organized upon a cooperative basis. 

Section 189.11, which gives the department of securities broad 
discretionary powers to require registration of securities sales under 
Secs. 189.06 to 189.09, will adequately protect investors to whom the 
securities of foreign cooperatives might be offered in Wisconsin. 


CONCLUSION 


Because of my lack of familiarity with the historical background 
of the Wisconsin cooperative statute I may have suggested changes 
in some sections of the law which were enacted to meet particular 
situations; the need for them may still exist and may not be met by 
the changes suggested. 

In 1931 there was first proposed, and in the same year drafted, 
a Uniform Agricultural Cooperative Act. By 1936 the Act had been 
approved by the National Conference of Commissioners on Uniform 
State Laws,’ and by the American Bar Association. Since 1936 
the Act has been adopted in Utah,'* Maine“ and Hawaii."* 

Because so little interest was shown in the Act it was abandoned 
by the Conference in 1943. The slow death of the Act was due to a 
number of factors, most of which should have careful consideration 





10 Wis. Stat. Ch. 189 (1951). 
1 See note 4 supra. 

( — oF NATIONAL CONFERENCE ON UniForm State Laws 180 

1 by 

136] A.B.A. Rep. 264 (1936). 

1% Utah Laws 1937, c. 2. 

1 Me. Laws 1945, c. 294. 

6 Hawaii Acts 1949, chapter 154. 
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before it is determined to scrap any cooperative law which has been 
on the statute books for many years and substitute for it an entirely 
new law. Before a new act is proposed, these matters should be 
considered. There are a large number of cooperatives of different 
types and with different objectives now functioning under the present 
statute, some of which will feel that certain parts of the statute are 
essential to their welfare, or that some sections of a proposed law 
are inimical to their best interests; some, which have had no problems 
under the present law, will feel that what has served them well 
enough in the past is good enough for the future. It will be difficult 
to convince persons who have had a hand in drafting parts of the 
present statute that the substitute provisions are better (and this 
includes some members of the legislature). Some cooperatives will 
insist upon the inclusion of provisions which they feel are necessary 
for their type of operation but which may not be so in fact and which 
are of no value to other cooperatives. There will always be the clash 
of personalities which might result in compromises which would 
not help the proposed Act and might even be harmful or at the least 
result in redundancy and confusing language. 

In my opinion, if a cooperative law which has been built up over 
the years and been modified or changed to meet new problems is 
working reasonably well, it is better to continue the process of im- 
provement of the old rather than to attempt to create an entirely 
new law. This may be a defeatist attitude. All lawyers like clearly 
stated, well-styled, compact but comprehensive laws, free of con- 
flicting, ambiguous, dead or unnecessary provisions, but I think an 
attempt to secure that kind of a law by an entirely new statute might 
well result in a worse, rather than a better, cooperative law. 

Good lawyers may well differ with my ideas as to what is good 
for cooperatives and the public, and, when I contemplate the number 
of changes suggested, it occurs to me that many persons will be 
inclined to feel a new law, not a repair job, is needed. In any event, 
it is hoped that this article may furnish the basis for a worth-while 
discussion and consideration of the present Wisconsin law relating 
to cooperatives. 

















Comparative Studies of Wisconsin 
Cooperative Law’ 


The results of two comparative studies are here presented. The 
first relates to different forms of cooperative organization under the 
Wisconsin statutes; the second compares the general cooperative act 
of Wisconsin with similar acts in several other states. In both cases, 
the information gathered is presented in chart form with a brief 
textual analysis. 

Chart 1 pictures the different Wisconsin statutes and includes 
additional references to cases and other material that would seem to 
shed light on the meaning or area covered by the section mentioned. 

Chart 2 sets forth answers to specific questions that should receive 
consideration in any statutory revision. The reader must be careful 
not to place absolute reliance on these answers. The form of questions 
is such that where no statute could be found a direct answer was still 
listed. The answers also represent in each case a value judgment by 
the authors as to what the statute does or does not permit either 
directly or by inference. Some states have more than one chapter 
relating to cooperatives and the answers may reflect information 
gathered from one or more of these chapters. 


WISCONSIN COOPERATIVE ORGANIZATIONS 


“Cooperative” is not an easy word to define. Too broad a definition 
would include cooperation between any two or more persons or 
groups. A more realistic definition that has been adopted for use here 
is an organized membership working together for group benefit, and 
thus for the benefit of the individuals that make up the group. As so 
defined, several types of statutory controlled activity take the form 
of a cooperative. The study included seven organizations. In one, 
the mutual fire insurance company, lie the roots of the organized 
cooperative movement in Wisconsin. These associations are alike in 
that they all operate in accord with most cooperative principles, but 
are unlike as to some rights, restrictions and special problems of 
organization. 





* This article was the result of a staff enact and most of the material was 
prepared by the following Editors of the Wisconsin Law Review: Tosy E. Mar- 
covicH, Ervine Sopos, AND ALVIN R. UGENT. 
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ANNOTATIONS TO CHART 1 


Note: All statute section and chapter numbers refer to Wisconsin 
Statutes for 1953. Arr’y Gen. refers to opinions of the Wisconsin 
Attorney General. 

(1) § 202.01(1) and § 202.08 list the risks against which a town 
mutual company can insure, and §$§ 202.02 and 202.06 state where 
and what the company can insure, respectively. Brandt v. Berlin 
Farmers’ Mutual, 108 Wis. 231, 84 N.W. 180 (1900), held that a 
statute limiting what town mutual can insure is incorporated into 
every policy issued by the company. The strictness of the limitation 
is shown in Batzel v. Farmers Mut. Fire Ins. Co., 220 Wis. 581, 265 
N.W. 697 (1936), where the court held that § 202.06 prevents a 
town mutual from insuring a farm building where part was a tavern 
and part was a dwelling. 

(2) Hillier v. Lake View Memorial Park, 208 Wis. 614, 243 N.W. 
406 (1932), held that a cemetery association could be organized 
under Chap. 180, although Chap. 157 deals specifically with forma- 
tion of cemetery associations. Since a Chap. 180 cemetery association 
is not organized and given its powers by Chap. 157, its powers can- 
not be limited by Chap. 157. It may borrow money using its property 
for security. Feest v. Hillcrest Cemetery, Inc., 247 Wis. 160, 19 N.W.2d 
246 (1945). 

(3) §§ 186.05(b)-(d) give the credit union much leeway as to its 
financial structure and practice. § 186.11 limits the purchase of 
securities with surplus funds to the securities of state and national 
banks. This limitation can only be circumvented upon approval by 
the banking commission of some other security which the credit 
union may purchase. If the commissioners will approve the notes of 
a credit union for purchase by other credit unions, then in essence 
one credit union can loan to another by buying its notes as securities. 
However, all loan restrictions apply as if it were a member loan, 27 
Att’y Gen. 145 (1938). 

Credit unions are given added financial flexibility by being ex- 
empted from the provisions of § 115.07 (which regulates interest and 
service fees, and requires permits to loan money), § 115.09 (discount 
loan law), and Chap. 214 (small loan law). 39 Arr’y Grn. 22 (1950). 

§ 186.09 states that a one per cent per month interest rate on the 
unpaid balance is not usurious. This is the maximum interest rate 
credit unions may charge without being guilty of usury and is the 
only regulation of the contract found in Chap. 186. 39 Arr’y Gen. 
22 (1950). 
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(4) Although § 201.03 provides for the normal financing of a 
mutual life insurance company, Jacobs v. Wisconsin Nat. L. Ins. 
Co., 162 Wis. 318, 156 N.W. 159 (1916), holds that such a corporation 
has the general corporate power of selling bonds to promote business, 
provided it assumes no liability detrimental to its policy holders. 

(5) When each member pays the same pro rata share, mutuality 
in a class of members is produced. Conversely, no member can have 
claim to a fund for more than his past pro rata contributions. United 
Order of Foresters v. Miller, 178 Wis. 299, 190 N.W. 197 (1922). 


(6) Chapter 186 refers only to members who are real persons. 19 
Atr’y Gen. 621 (1930) discerned at any early date that a corporation 
cannot become a member of a credit union. The opinion at 35 Arr’y 
Gen. 442 (1946) showed that Chap. 186 impliedly refers only to real 
persons and thus a credit union cannot become a member of another 
credit union. 

(7) That a Chap. 215 corporation must not necessarily give to all 
its stockholders the rights of a normal corporation stockholder was 
clearly set forth in State ex. rel. Schomberg v. Home Mut. B. & L. 
Asso., 220 Wis. 649, 265 N.W. 701 (1936). The court there held that 
because the corporation was subject to investigation by the banking 
commissioner, any investigating done by a stockholder of the corpo- 
ration’s finances must be done from the commission’s records. The 
stockholder did not have the right of the normal corporate stock- 
holder to examine the corporation’s books. 


(8) Huber v. Martin, 127 Wis. 412, 105 N.W. 1135 (1906), is an 
early exposition of what is a mutual insurance company, who are its 
members, and what are the members’ rights. It demonstrates that 
the policy holders are both insurers and insured; policy holders in a 
mutual insurance company are like stockholders in a general corpo- 
ration. The property of the company and the equitable rights of the 
members are protected as to intermeddling by the legislature, by the 
state constitution prohibition which forbids impairing the obligation 
of contract. The case makes clear the fact that to be a member of a 
mutual insurance company you must hold an unexpired insurance 
policy. 

(9) Instead of voting on the coverage of the policy as provided in 
§ 202.01, the members may delegate to the directors the power to 
make by-laws relating thereto. Hughes v. Wisconsin Odd Fellows’ 
Mutual, 98 Wis. 292, 73 N.W. 1015 (1898). Bloomer v. Cicero Mut. 
Fire Ins. Co., 183 Wis. 407, 198 N.W. 287 (1924) follows the earlier 
case. The court held that a policy holder had consented to a policy 
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condition inserted in the policy by the directors even though not 
authorized by a member meeting or the by-laws. Members of a town 
insurance company are presumed to know the by-laws and are held 
responsible for such knowledge regardless of actual knowledge. Gold- 
berg v. Seneca, Sigel & Rudolph Mut. F. Ins. Co., 170 Wis. 116, 174 
N.W. 558 (1919). 

(10) Where a cooperative is formed as a means of defeating govern- 
ment regulations, the court will disregard the cooperative or corpo- 
rate form and the immunity of such form if the public interest will 
be thus served. “Corporate entity is disregarded where not to do so 
will defeat public convenience, work a fraud or justify a wrong.” 
Great Northern Coop. Ass’n v. Bowles, 146 F.2d 269, 271 (U.S. Emer- 
gency Court of Appeals, Madison, 1944). 


(11) A mutual insurance company, unlike a town mutual, need 
not follow the requirements of § 202.11 (which sets forth the require- 
ments for notice of assessment), and if it partially incorporates the 
§ 202.11 requirements in its notice, it does not follow that all must 
be included. Cotter v. Central Mut. H. & C. Ins. Co., 200 Wis. 363, 
228 N.W. 491 (1930). Nevertheless, for good notice of assessment, 
the notice must include the rate of assessment, and the amount of 
the individual and total assessment. Einerson v. Wisconsin Tornado 
Mut. Ins. Co., 207 Wis. 318, 241 N.W. 358 (1932). 


(12) The notice called for in § 202.11 must be actual notice. Mil- 
waukee Trust Co. v. Farmers’ Mut. F. Ins. Co., 115 Wis. 371, 91 
N.W. 967 (1902). In the same case other requirements for legal 
notice were found to include the following: the assessment rate, the 
amount of the individual assessment, the total assessment levied on 
the whole membership, and the reason for the assessment. See also, 
Einerson v. Wisconsin Tornado Mut. Ins. Co., 207 Wis. 318, 241 
N.W. 358 (1932) and Bartz v. Eagle Point Mut. Fire Ins. Co., 218 
Wis. 551, 260 N.W. 469 (1935). In Huenger v. Door County Mut. Ins. 
Co., 258 Wis. 95, 44 N.W.2d 915 (1950), the court held that news- 
paper publication of the notice is ‘conclusive evidence’’ of the assess- 
ment, but mailed notice is necessary if the insured is to be liable for 
default in payment. 

The policy is void by law for non-payment of an assessment for 
which legal notice has been given. Milwaukee Trust case supra. Since 
the policy can’t be assessed while in default, a second assessment 
will reinstate the policy and new notice of the second assessment, 
made while the prior one is unpaid, is defective. Payment of the first 
delinquent assessment will reinstate the policy and new notice of 
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the second assessment is needed. Wright v. Wrightstown-Morrison 
Farmers Mut. Ins. Co., 222 Wis. 462, 269 N.W. 317 (1936). 

Under § 202.11 it is the insurer’s duty to ascertain the insured’s 
correct address, while the insured has the duty to notify the insurer 
of a change of address. Rusch v. Hartland Richmond Town Ins. Co., 
219 Wis. 560, 263 N.W. 562 (1935). 

When suit for assessment is brought under § 328.22, the assess- 
ment, notice of the same and the amount due the company is pre- 
sumptive evidence of the liability to the company. Lisbon Town Fire 
Ins. Co. v. Tracy, 236 Wis. 651, 296 N.W. 126 (1941). 

If the town mutual is a member of a mutual reinsurance corpora- 
tion, the town mutual is liable for the assessments of the reinsurance 
corporation with no further action by the members of the town 
mutual. Wisconsin Town Mut. R. Co. v. Calumet C.M.F. Ins. Co., 224 
Wis. 109, 271 N.W. 51 (1937). 

(13) Although § 70.11(13) exempts property held by a cemetery 
association from property tax, any property willed to a cemetery 
association is taxable under the inheritance tax, except for $500 
applied to care and maintenance of the burial plot and $500 given 
to the association. Will of Volkering, 253 Wis. 186, 33 N.W.2d 263 
(1948). 

(14) In re Wisconsin Cooperative Milk Pool, 119 F.2d 999 (7th 
Cir. 1941), in overruling the lower court opinion in 35 F.Supp. 787 
(E.D. Wis. 1940), held a cooperative to be a “moneyed business, and 
commercial corporation’ subject to federal bankruptcy laws. Thus, 
a cooperative can be put into involuntary bankruptcy outside of the 
voluntary dissolution provisions of §§ 185.07(2) and 185.165. 

(15) In interpreting § 186.18, formal action by a 2/3 vote of the 
entire membership is necessary for dissolution, not just action by 
2/3 of those present at the meeting. 35 Arr’y Gmn. 65 (1946). 

(16) Section 186.33 does not, in itself, give a credit union the 
powers of a “community currency exchange” which operates under 
§ 218.05, but such credit union may obtain a license to operate under 
§218.05. 34 Arr’y Gen. 242 (1945). Without such a license a credit 
union cannot issue money orders. 34 Arr’y Grn. 79 (1945). Chapter 
186 credit unions, like their federal counterparts, cannot underwrite 
insurance. 35 Arr’y Grn. 105 (1946). 
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WISCONSIN AND ForREIGN CooPERATIVE Law! 


When making a comparison of various co-op statutes, one notices 
the similarity of form, content, and even wording of the statutes of 
the different states. However similar they may be, they still have some 
differences which may reflect a variance in policy from state to state. 

Any statement of policy and purpose in one statute is essentially 
the same as that in other statutes. Each particular state intends 
to promote the mutual benefit of consumers and producers, improve 
the economic welfare of the people? and allow associations to en- 
gage in any lawful business for mutual benefit.* Such states also 
give their co-ops the same powers with which to carry out the avowed 
purposes of a co-op association. 

In setting up the association, most statutes require five people 
to incorporate‘ while one requires only three.5 This problem seems 
of little practical importance. 

Perhaps of more consequence is the limitation on the duration of 
the association’s existence. Kentucky® and Minnesota’ both place 
a 50 year limit; no other state sampled places any limit. It is difficult 
to see the reason for such limitation since those two states do not 
limit the duration of private business corporations. The presence of 
a@ suspicious attitude towards the cooperative association might 
account for this difference. These limitations seem to serve no use- 
ful purpose and could be dispensed with. 

The problem involved in dissolution is this: When a co-op reaches 
the point of dissolution, few persons are interested and it is most 
difficult to comply with a requirement of affirmative steps to effect 
dissolution. Wisconsin® and Oregon® require a majority vote of mem- 
bers to dissolve the association. It would seem that the best answer 
to the problem is found in the New York!® and Iowa" statutes. 
Should the members decide to dissolve a co-op in those states, they 
may do so by a vote. Where the organization is merely dying from 

1 See chart on preceding page. 

2 N.Y. Cooperative Corp. Law § 2. 

3 Cat. Corp. Cope § 12201 (1953). 

* Cau. Corp. Cope § 12400 (1953); Iowa Cope § 499.5 (1950); Minn. Srart. 
ANT 000); N.Y. Cooperative Corp. Law § 11 (1953); Wis. Stat. § 185.02- 

5 Ky. Rev. Star. § 272.020(1) (1953). 

® Td. § 272.130. 


7 Minn. Stat. § 308.06(2) (1949) also gives a right to renew for another 50 
years. 

8 Wis. Srar. § 185.07(2) (1953). 

® Ore. Comp. Laws ANN. § 77-524 (1950) requires a two-thirds vote of mem- 
bers present. 

10 N.Y. Cooperative Corp. Law §§ 17 and 19 (1953). 

11 Towa Cope §§ 499.47; 499.51 (1950). 
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inertia, the secretary of state will administer the coup de grace by 
proclamation after the association fails to file a required annual 
report.!? This would seem to be a happy solution since the members 
may still take the initiative in dissolution, if desired. 

Under the heading of internal control and ownership, the problem 
of voting seems to be of prime importance. The principle of one vote 
per man has been observed in every statute examined. Only in Oregon 
does one find a state which generally gives an option to have either 
the one vote per man principle or the principle of voting on the basis 
of business done with the association.'* The Oregon statute may seem 
to be a violation of sound cooperative principles and in any case 
could lead to the loss of exemption under the Capper-Volstead Act. 

Voting by mail and delegate-representation statutes are all sub- 
stantially the same as the present Wisconsin statutes. Proxy voting 
is prohibited in all states except Kentucky,“ probably for the reason 
that one of the ideas of cooperation is to give all members an equal 
voice in making policy. This concept could easily be defeated by the 
massing of control in a small group through use of proxy votes. 

Methods of financing cooperatives seem to present little variety 
in the statutes examined. All states allow nonstock associations, non- 
voting common and preferred stock. Only two states expressly per- 
mit no-par stock. No limitations are placed on the amount of stock 
that could be held or transferred and all states allow the associa- 
tions to hold stock to some extent in other associations or corpora- 
tions. 

Closely allied to financing is the allocation and distribution of 
earnings. Wisconsin, and a majority of the states studied, follow 
the policy of allowing the directors discretion in determining the 
distribution of the earnings.'® Under this section some voice in the 
matter is often left to the members as sort of a check on the exercise 
of discretion of the directors.!* This method seems best since it allows 
a free hand to management while insuring a means to prevent abuse. 

A particular provision of the New York statutes,!7 which permits 
a “public director’ on the board of directors of a co-op, presents 
an interesting possibility. This may be a method of giving the public 
facts about a cooperative. The cooperatives may, however, view 





12 See note 10 supra. 

13 Ore. Comp. Laws Ann. § 77-504 (1950). 

14 Ky, Rev. Stat. § 272.150 (1953). 

1 Wis. Stat. § 185.16 (1953). 

16 Tbid. 

17 N.Y. Cooperative Corp. Law § 61 (1953). 
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this provision with suspicion since it may seem that they are dis- 
trusted or will be subjected to outside control. 

The incorporation by reference of the general corporation law of 
the state could possibly be dispensed with. Wisconsin, California, 
Kentucky and Oregon statutes contain such provisions,'* but since 
few cases interpreting these sections are available, it is difficult to 
see what sort of problems would arise under this section that could 
not be contained in the cooperative association act itself. 

It would seem to be needless repetition to mention other specific 
provisions which appear in the chart. Upon examination of this chart, 
it will be easy to see that substantively, the legislation follows very 
closely from state to state. A matter that does not appear on the 
charts represents a serious fault which should be corrected in any 
statutory revision. That fault is pointed up by this quotation from 
the principles which guided the revision of the New York Coopera- 


tive Corporations Law: 


1. To telescope the sprawling, poorly coordinated and over- 
detailed provisions of the present law, into a simplified, much 
abbreviated and consolidated statute. 

2. To follow the analogy of other general laws as to business, 
by giving broad general powers to the organizers and members 
to conduct their affairs according to such administrative and 
contractual regulations as they may choose to adopt in the cer- 
tificate of incorporation and in the by-laws. 

3. To accomplish these ends without any major substantive 
changes in the present law... . 

4. To produce a text which, by being clear, orderly and brief, 
can easily be read and readily be understood and put into prac- 
tice by the members of the cooperatives themselves.'* 


It may therefore be seen that the real problem seems to be one 
of drafting and one of substance. A clear, concise statute which could 
be understood by cooperative members themselves would be a great 
contribution to the field of cooperative legislation. 





18 Ore. Comp. Laws ANN. § 77-525 (1950); Cat. Corp. Copr § 12205 (1953); 
Wis. Star. § 185.20 (1953). 
19 N.Y. Cooperative Corp. Law p. v. (1953). 











State Taxation of Wisconsin Cooperatives 


Harowtp M. Groves* 


ARNOLD W. F. LananeEr, JR.f 


The reasons for not writing just another article on the taxation 
of cooperatives seem to be good and conclusive. There is substan- 
tial literature on the field covering statute law,’ case law,? and the 
arguments. The matter has been the subject of considerable in- 
vestigation abroad‘ and of much debate in and out of Congress.® 
Nevertheless, the subject has an important place in any symposium 
re-appraising the relation of cooperatives to the state. The authors 
might hope to achieve some original contribution by orienting their 


* Professor of Economics, University of Wisconsin; author of Financing Govern- 
ment and Postwar Taxation and Economic Progress; Chief of Staff, Committee 
on Intergovernmental Fiscal Relations, U.S. Treasury, (1941-1942). 

+t Member of the Wisconsin Bar; majored in political science at University of 
Chicago and at Rijksuniversiteit, Utrecht, Neth.; graduate of College of William 
& Mary and University of Wisconsin law schools. 

1 Davis, Tax Stratus or Farmer Cooperatives (1950); Waas, RECENT 
FEDERAL Income Tax CHANGES AFFECTING CooPERATIVES (F.C.A. Misc. Rpt. 
#156, 1951). Law Review articles include: Jacobs, Cooperatives and the Income 
Tax Law, 31 Taxes 49 (1953); Bradley, Classification for Tax Purposes of Reserves 
of Tax-exempt Cooperatives, 13 Law & Contemp. Pros. 526 (1948); Rumble, 
Cooperatives and Federal Income Taxes, 13 Law & Contemp. Pros. 534 (1948); 
Notes, 27 Inn. L. J. 447 (1952), 34 Va. L. Rev. 314 (1948), 32 Minn. L. Rev. 785 
(1948); Packel, Cooperatives and the Income Taz, 90 U. or Pa. L. Rev. 137 (1941). 

2 Notes, 97 U. or Pa. L. Rev. 908 (1949), 2 Miamz L. Q. 296 (1948). For an 
analysis of state and federal law as of 1948, see Adcock, Patronage Dividends: In- 
come Distribution of Price Adjustment, 13 Law & Contemp. Pros. 505 (1948). 

% Adcock, Taxation of Cooperatives in TaxaTION OF Business ENTERPRISE 50 
(1951); Rumble, Taxation of Cooperatives in id. at 91 (1951). The former article, 
written by the counsel for the National Tax Equality Association, presents the 
business view; the latter presents a sympathetic treatment of the cooperative 
view. See also, Broden, Taxation of ‘‘Patronage’’ Refunds the Real Issue?, 23 
Notre Dame Law. 342 (1948); Sowards, Should Cooperatives Pay Federal Income 
Tazxes?, 19 Tenn. L. Rev. 908 (1947); Paul, The Justifiability of the Policy of 
Exempting Farmers’ Marketing and Purchasing Cooperative Organizations from 
Federal Income Tazes, 29 Minn. L. Rev. 343 (1945). 

‘See particularly Parker, Cooperatives in Postwar Europe, 66 Montu. LaBor 
a (1948); Report or THE RoyaL Commission oN Cooperatives (Ottawa, 
1945). 

5 Hearings before Commitice on Ways and Means on H. R. 4478, 82nd Cong., 
Ist Sess. (1951). The Treasury Department testimony on cooperative taxation 
is contained at 151-57, while other testimony presented by representatives of 
cooperative groups, the N.T.E.A., and others is contained at 1219-1536. Hearings 
before Committee on Finance on H. R. 4473, 82d Cong., 1st Seas. 1229-1440 (1951). 
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treatment to the tax problems at the state level. Here we are handi- 
capped by the fact that the several states have forty-eight models 
of taxation with unique treatment for the several kinds of cooperatives 
which operate within their borders.® 

Our objective is accordingly narrowed to giving a descriptive sum- 
mary of the tax situation in the federal system and in the Wisconsin 
state system, followed by a comparative examination of practices in 
neighboring states, in order to indicate the general nature of the 
problem. We shall then re-examine the issues involved with special 
attention to the state. Further to reduce the bounds of this study, 
we are confining our attention to processing, marketing, purchasing, 
and consumer cooperatives,’ leaving aside such areas as mutual in- 
surance companies, building and loan associations, and other forms 
of mutual association. 


APPLICATION OF THE TAX SYSTEM TO COOPERATIVES 


Federal Taxation 


The federal tax system is dominated by the corporate and the 
personal income taxes; the issue which has absorbed attention is the 
status of cooperatives and especially their patronage dividends under 
these taxes. The broad outline of the present arrangement is as 
follows:* Marketing cooperative distributions to producers (member 
and nonmember patrons alike) are added to the cooperative’s cost 
for products marketed; consumer cooperative distributions to patrons 
(members and nonmembers alike) are subtracted from the gross 
receipts of the cooperative. In both instances this applies to dis- 
tributions made in proportion to the business done with the coopera- 
tive by the producer-patrons or the consumer-patrons. The co- 
operatives take as deductions amounts distributed as stock or evi- 
dences of indebtedness and additions to reserves where such amounts 





6 Cf. The Uniform Agricultural Cooperative Association Act with federal and 
state provisions outlined infra. The Act was approved by the American Bar As- 
sociation in 1936, was adopted by Maine, Utah and Hawaii, and was withdrawn 
in 1943, by the A.B.A. Section 27 provided for an annual license fee, “which shall 
be in lieu of all other corporation, franchise, and income taxes and taxes and 
charges upon reserves held by the association for distribution to members.” 

7 These cooperative associations, with the exception of credit unions, are or- 
ganized in Wisconsin under Chap. 185 of the Statutes. It is primarily the provi- 
sions of this chapter with which this Law Review issue is concerned. Credit unions 
are organized under Chap. 186. 

8 See Davis, Tax Status or FARMER CooperRATIveEs (1950) for a commentary 
on the transition in the approach to the problem of federal taxation of coopera- 
tives which has taken place, the consequences of which has manifested itself in 
part in the 1951 revision of Inr. Rev. Cope § 101(12). 
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are allocated to the members and other patrons. Patronage dividends 
and other allocations are taxable to the recipients where they are 


*InT. Rev. Cope § 101(12) provides: 

(A) Farmers’, fruit growers’, or like associations organized and operated 
on a cooperative basis (a) for the p of marketing the products of 
members or other producers, and turning back to them the proceeds of 
sales, less the necessary marketing expenses, on the basis of either the quan- 
tity or the value of the ) poe mews furnished by them, or (b) for the purpose of 
purchasing supplies and equipment for the use of members or other persons, 
and turning over such supplies and equipment to them at actual cost, plus 
necessary expenses. Exemption shall not be denied any such association be- 
cause it has capital stock, if the dividend rate of such stock is fixed at not to 
exceed the legal rate of interest in the State of incorporation or 8 per centum 
per annum, whichever is greater, on the value of the consideration for which 
the stock was issued, and if substantially all such stock (other than nonvoting 
preferred stock, the owners of which are not entitled or permitted to partici- 
pate, directly or indirectly, in the profits of the association, upon dissolution 
or otherwise, beyond the fixed dividends) is owned by producers who market 
their products or purchase their supplies and equipment through the associa- 
tion; nor shall exemption be denied any such association because there 
is accumulated and maintained by it a reserve required by State law or a rea- 
sonable reserve for any necessary purpose. Such an association may market 
the products on nonmembers in an amount the value of which does not ex- 
ceed the value of the products marketed for members, and may purchase sup- 
plies and equipment for nonmembers in an amount the value of which does 
not exceed the value of the supplies and equipment purchased for members, 
provided the value of the purchases made for persons who are neither members 
nor producers does not exceed 15 per centum of the value of all its purchases. 
Business done for the United States or any of its agencies shall be disregarded 
in determining the right to exemption under this paragraph; 

(B) An organization exempt from taxation under the provisions of sub- 

aragraph (A) shall be subject to the taxes imposed by sections 13 and 15, 
tax on income and corporate surtax on net income over $25,000}, 
or section 117 (c) (1) [tax on corporate capital gains], except that in comput- 
ing the net income of such an organization there shall be allowed as deduc- 
tions from gross income (in addition to other deductions allowable under 
section 23)— 

(i) amounts paid as dividends during the taxable year upon its capital 
stock, and 

(ii) amounts allocated during the taxable year to patrons with respect to its 

income not derived from patronage (whether or not such income was de- 
rived during such taxable year) whether paid in cash, merchandise, capital 
stock, revolving fund certificates, retain certificates, certificates of indebted- 
ness, letters of advice, or in some other manner that discloses to each patron 
the dollar amount allocated to him. Allocations made after the close of the 
taxable year and on or before the fifteenth day of the ninth month following 
the close of such year shall be considered as made on the last day of such 
taxable year to the extent the allocations are attributable to income derived 
before the close of such year. 
Patronage dividends, refunds, and rebates to patrons with respect to their 
patronage in the same or preceding years (whether paid in cash, merchandise, 
capital stock, revolving fund certificates, retain certificates, certificates of 
indebtedness, letter of advice, or in some other manner that discloses to each 
patron the dollar amount of such dividend, refund, or rebate) shall be taken 
into account in computing net income in the same manner as in the case of 
a cooperative organization not exempt under subparagraph (A). Such divi- 
dends, refunds, and rebates made after the close of the taxable year and on 
or before the 15th day of the ninth month following the close of such year 
shall be considered as made on the last day of such taxable year to the extent 
the dividends, refunds, or rebates, are attributable to patronage occurring 
before the close of such year. 
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incident to production. Patronage dividends add to the producer’s 
income received on products marketed, increasing the volume or 
value of his sales and hence his gross income; patronage dividends on 
farm supplies purchased decrease his deductible costs and hence are 
income.’’ This results in having a farmer pay income taxes on patron- 
age dividends arising out of the purchase of farm supplies, but not 
out of the purchase of groceries. Also, ordinary dividends on the 
stock of cooperatives (except those which meet certain specifications 
as indicated in the next paragraph) are treated for tax purposes as 
corporate dividends are, in that they are neither deductible to the 


cooperative nor exempt to the recipient. 

Prior to 1952, farm cooperatives which met certain statutory 
specifications! were entitled to complete exemption from the income 
tax. This is now qualified to exclude additions to reserves not al- 
located to or credited to members or other patrons. 

The courts have added the proviso that only patronage dividends 
which must be paid or allocated by pre-existing contracts are deduc- 
tible.* If the cooperative’s board of directors might have chosen to 
distribute to the stockholders the portion of the earnings which was 
actually distributed to patrons, this portion does not qualify for 
deduction.’* Moreover, in the case of allocation, any distribution of 


1026 Cops Fep. Rees. § 39.22(a)-23 (Created by 18 Fep. Ree. 3168 (1953) 
provides in part: 

(1) Amounts allocated to a patron on a patronage basis by a cooperative 
association with respect to products marketed for such patron, or with respect 
to supplies, equipment, or services the cost of which was deductible by the 

tron under section 23 {deductions from gross income, expenses], shall be 

included in the computation of the gross income... . 

(2) Amounts which are allocated on a patronage basis by a cooperative 
association with my oa to supplies, equipment, or services the cost of which 
was not deductible by the patron under section 23, are not includible in the 
computation of gross income of such patron . . . . [Emphasis supplied]. 

See Sutherland and Asbill, Patronage Refunds by Exempt Cooperatives Under 
the Revenue Act of 1961, 30 Taxes 775 (1952). 

1 §2 Stat. 480 (1938), 26 U.S.C. § 101(12) (1946). Substantially all of the stock 
(other than preferred nonvoting stock) must be owned by producers; marketing 
for nonmembers may not exceed 50% (with a similar provision for purchasing 
cooperatives); nonmembers must not be discriminated against in the allocation 
of patronage dividends. 

1 They may be paid under some other prior legal obligation, which may be 
found in the cooperative statutes, the articles of incorporation, or the by-laws, 
as well as in the member contract. United Cooperatives Inc. v. C.I.R., 4 T.C. 93 
(1944); American Box Shook Export Asso. v. C.I.R., 156 F.2d 629 (9th Cir. 1946). 
The agreement is not to be an oral one, Beaver Valley Canning Co. y. C.I.R., 
9 TCM 1120 (1950); Farmers Cooperative Co. v. Birmingham, 86 ae 201 
(N.D.Iowa 1949); Fountain City Cooperative Creamery Asso. v. C.I.R., 172 
F.2d 666 (7th Cir. 1949). 

BA es not exempt under § 101(12) must pay income taxes on the 
amount of its ——. which could be used for dividends on stock. United Co- 
operatives Inc. v. C.I.R., 4 T.C. 93 (1944). Also see, Council Bluffs Grape Grow- 





ers Asso. v. C.I.R., 44 B.T.A. 152 (1941); Farmers Union Cooperative Supply 
cat re th v. C.LR., 


U.8S., 25 F.Supp. 93 (1938); South Carolina Produce . 


742 (4th Cir. 1931). 
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stock or other evidence of obligation is currently taxable to the 
recipient producer." 

Cooperative telephone companies," credit unions,'* and rural elec- 
tric cooperatives!’ follow the same pattern as other cooperatives in 
terms of income taxation. Information returns are required of co- 
operatives for all dividends, with the exception of patronage dividends 
of less than $100.'* Credit unions and rural electric cooperatives are 
excepted from this requirement. 


Wisconsin Taxation 


The tax pattern of Wisconsin is like that of the federal government 
in that the income tax dominates the state revenue system. The 
Wisconsin tax system is singularly free from miscellaneous business, 
privilege, occupational, and sales taxes. At the municipal level, the 
property tax is the mainstay. Similarly, the taxation of cooperatives 
follows a relatively simple pattern. Cooperative associations organized 
under Chapter 185'® are exempt from the income tax?® and their 
patronage dividends are taxed to recipients only where incident to 
the latters’ production.*! Ordinary dividends are taxable to the re- 
cipients like any other receipts. 





4 Insofar as a stock distribution or dividend represents a patronage dividend 
for (1) products marketed in behalf of the producer or (2) supplies, equipment or 
services sold to him, the cost of which is deducted from his gross income for in- 
come tax purposes, such distribution is taxable in the amount allocated to the 
producer or, if negotiable, at its fair market value. If the patronage dividend 
not otherwise includible in gross income, as in the case where it is received on the 
basis of purchases made which are not incident to production, it is not includible 
if it is distributed in the form of stock or an evidence of indebtedness; but its 
face amount or fair market value, if negotiable, will be taken into consideration 
in determining the cost or other basis of the assets or property purchased for 
the patron. 26 Copz Fep. Rees. 39.22(a)-23 (1953). 

% Int. Rev. Cope § 101(10). This section exempts telephone cooperatives 
where 85% of the income is from members for expenses and the organization is 
“of a purely local nature.’’ An association is not local if limited only by the 
borders of the state. 26 Copr Frep. Rees. 39.101(10)-1(b). (1953). 

1 Int. Rev. Cope § 101(4) exempts credit unions. 

17 Int. Rev. Cope § 101(12). See Note, 60 Yate L. J. 1434 (1951). 

18 Int. Rev. Cope § 148. 

19 Wis. Laws 1953, c.301, § 1 provides that a cooperative association is any 
corporation organized under Chap. 185 of the Statutes. Wis. Strat. § 185.01(4) 
(1953) lists three criteria for ‘‘cooperative basis’’: 

(a) Each member has one vote and only one vote, 

(b) The rate of dividends upon stock is limited to 8 per cent, 

(c) The net proceeds from the business of such corporation are distributed 
to the patrons in proportion to the volume of business transacted by said 
patrons with the corporation ... . 

20 Wis. Stat. § 71.01(3)(a) (1953). A cooperative association does not have to 
file a state income tax return unless it is at the time subject to the tax. Wis. 
Strat. § 185.23 (1953). 

21 In an interview, a representative of the Wisconsin Department of Taxation 
indicated the Department divides distributions of ‘‘net proceeds” by cooperatives 
to members into four classes for tax a: (1) All sums paid by marketing 
cooperatives to members for products delivered for sale by the cooperative, 
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Mutual telephone companies and rural electric cooperatives may 
be organized under this chapter and enjoy its privileges.?? Rural 
electric cooperatives pay an annual license fee of 3 per cent of gross 
revenues, which tax is in lieu of all other general property and income 
taxes.** The receipts under this tax are collected by the state and, 
in the case of cooperatives primarily engaged in power distribution 
to members at retail, after deducting the costs of administering this 
law, are apportioned among the local levels of government.” In the 
case of electric cooperatives primarily engaged in generating and 
transmitting electric energy at wholesale, the receipts are divided 
between the state and the local governments according to the formula 
specified in the statutes.” 


sometimes called “patronage dividends’’—taxable to the member; (2) Dividends 
on cooperative stock— le to the member; (3) Proceeds of consumer coopera- 
tive sales to nonmembers or “gains” on sales of nonmember products where dis- 
tributed to members—taxable to the member; (4) Patronage dividends or refunds 
on goods purchased from the cooperative—not taxable to the member unless the 
cost of the goods purchased is deducted by the taxpaver as an expense. 

2 Wis. Srar. e 185.24 (1953) permits non-farm members in rural electric 
cooperatives (this might extend to rural telephone cooperative) including some 
municipal corporations that might not otherwise be authorized to join such 
cooperatives. "Buch coo) tives may specifically extend their services to “in- 
dustries of an nati rural nature... .” 

23 Wis. Star. § 76.48(1) (1953) provides that revenues for electric cooperatives 
include all operating revenues and rentals received from electric property, but 
“shall not include revenues from the sale of appliances, repayment of loans and 
interest thereon, or other like revenues not directly derived from the sale of 
electric energy.” All real and personal property not used in generation, trans- 
a or distribution of electric energy is taxable under the general property 
tax law. 

* First, the equivalent of one per cent of the value of such cooperative property 
located in any town, village or city, goes to that town, village or city; and, second, 
a division of the balance, 80 per cent of it to the towns, villages and cities on the 
basis of the value of cooperative property and cooperative business transacted 
in each, and 20 per cent of it to the counties in proportion to the amounts allo- 
cated to the several towns, villages and cities within each of the counties. Wis. 
Sra. § 76.48(5) (1953). Privately owned utilities pay a similar tax computed 
on the basis of their pe ooh valuation, but at a somewhat higher rate than co- 
operatives. This is in addition to their income tax liability assessed by the De- 
partment of Taxation under Wis. Strat. § 76.13 (1953). 

*% After deducting the costs of administering the law, the receipts are appor- 
tioned: first, on the basis of the equivalent of one per cent of the value of such 
cooperative Fay ed located in any town, village or city, to that town, village 
or city. Of the remainder, 20 per cent goes to the towns, villages, and cities in 
proportion to the value of the transmission lines located in each; 35 per cent goes 
to the towns, villages, and cities, in proportion to the value of the production and 
conversion properties located in each; 15 per cent goes to the counties, in propor- 
tion to the amounts received above by the several towns, villages, and cities 
located within each of the counties; and 30 per cent goes to the towns, villages, and 
cities in the same proportion as the retail cooperatives located in each purchased 
power from the wholesale cooperatives paying the tax. This last is actually 
computed by finding the per cent of the total power produced in Wisconsin by 
cooperatives which is purchased by each of the local cooperatives. Wis. Strat. 
§ 76.48(6) (1953). For privately owned utilities, the apportionment of tax re- 
oe is: 15% to the state, 20% to the counties and 65% to the local governments, 
aaea) proportion to the utilities’ property located therein. Wis. Strat. § 76.48(b) 
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The Wisconsin statutes do not specifically provide for cooperative 
telephone companies, and hence they are treated tax-wise as though 
they were privately owned telephone companies.** The license fees 
which are levied in lieu of all other taxes on property, are based on 
gross revenues received from the operation of each exchange, which 
varies from 2) per cent for gross revenues under $10,000, to 6 per 
cent for gross revenues in excess of $500,000, and on gross revenues 
received from all toll line business, which varies from 24% per cent 
of gross revenues under $25,000, to 8 per cent of gross revenues in 
excess of $800,000. Fifteen per cent of the license fees are retained 
by the state, and the balance is apportioned among the towns, villages, 
and cities in proportion to the telephone company property located 
therein and the gross revenues derived from each. Since the cooper- 
ative telephone companies may be organized under chapter 185, they 
may then be exempt from income taxation. 

Credit unions are organized under Chap. 186 and are also exempt 
from income taxation. This chapter gives the state banking com- 
mission the duty of promoting, advising, and supervising these 
institutions. 

With these specific exceptions, cooperatives of the type here under 
consideration pay property, unemployment payroll, applicable oc- 
cupational and other taxes, as do other corporations. 


Other States 


As previously indicated, the taxation of cooperatives at the state 
and local level is involved in a maze of forty-eight different tax 
systems, distinct laws and practices for cooperatives in general and 
special provisions for special kinds of cooperatives.?” Thus, in Iowa 
we are confronted with a tax system including a personal and cor- 
porate income tax, a retail sales tax, and a general property tax with 
intangibles taxed at a special low rate of five mills.2* Minnesota’s 
system is far more like that of Wisconsin, except that property is 
generally classified (i.e., assessed at specified ratios of market value) ; 
most utilities pay a gross income tax in lieu of an ad valorem levy. 
Other states have corporate stock taxes, business occupation or 
license taxes, municipal income and sales taxes, and so forth. 





% Wis. Srat. § 76.38 (1953). (4) covers revenues from exchanges, (5) covers 
revenues from toll lines, and (6) provides the minimum license fee ($5 for gross 
revenues under $300). 

27 See, e.g., North Dakota’s cooperative livestock grazing association, N. D. 
Rev. Cope Chap. 36-08 (1943), and farmland cooperatives, N.D. Rev. Cope 
§ 10-0604 (1943). 

28 Towa CopE Chaps. 421-454 (1950). See Notes, 34 Iowa L. Rev. 340 (1949); 
33 Iowa L. Rev. 123 (1947); the latter is a study in statutory interpretation. 
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It is extremely difficult, except with the most elaborate research, 
to make either particularizations or generalizations about the treat- 
ment of cooperatives under this labyrinth of taxation. It may be 
well, however, to look briefly at the situation in two of Wisconsin’s 
neighboring states, Iowa and Minnesota, for the purpose of com- 
parison. 

While the Iowa statutes have fairly liberal cooperative association 
provisions,”® the status of cooperatives under the tax laws seems 
to be a result of statutes more narrowly construed than in Wisconsin. 
For tax purposes, the attitude of the state tax commission is that 


Largely, there is only one class of cooperative operating in Iowa 
and that is the marketing class. However, a very few of the 
marketing class indulge in customer transactions; in such in- 
stances, they are treated [tax-wise] as though their activities were 
solely marketing. An application for exemption of a cooperative 
from taxation under the Iowa income tax law*® will be denied if 
that cooperative is not exempted from filing federal income tax 
returns by the bureau of internal revenue." 


It would thus appear that the federal practice is followed fairly 
closely in Iowa. Credit unions in Iowa have a blanket income tax 
exemption,” like that of the marketing cooperatives, and they are 
subject to a tax on money and credits beside the tax on real prop- 
erty.* The Iowa statutes provide specifically for the organization 





2? Towa Cope § 499.6 (1950) provides: 
Associations may be formed either: 1. To conduct a mercantile, manu- 
facturing, mechanical or mining business . . . 2. To produce . . . warehouse, 
market, sell or handle any agricultural product . . . or to purchase, produce, 
sell or supply machinery, petroleum = equipment, fertilizer, supplies, 
business or educational service to or for those engaged as bona fide producers 
...) or to finance any such activities; or to engage in any co-operative activity 
connected with any of said purposes; or for any number of these purposes. 
The revised Iowa cooperative association statute went into effect in 1935. 
3° Towa Cope § 422.34(6) (1950) specifically exempts from the corporate in- 
come tax: 
Farmers a pd pe — arm — eyamnonmes ra os ne agen 
organized and operated as sales agents for the purpose of marketing the prod- 
ucts of members and turning back to them the proceeds of sales, less the 
necessary selling expense, on the basis of the quantity of produce furnished 


by them. 
Section 422.32 limits coverage of the corporate income tax to all “associations 


organized for pecuniary profit.” 

31 Letter to the writers from E. H. Fairburn, director of the corporate and in- 
dividual income tax division, Iowa State Tax Commission, dated 24 March 1954. 
By 1954, a number of other midwestern states indicated that they were beginning 
to follow the federal practice. 

% Towa Cope § 422.34(1) (1950). 

33 Towa Cope § 533.22 (1950) provides: 

A credit union shall be deemed an institution for savings and shall be subject 
to taxation only as to its real estate, moneys, and credits. The shares shall 


not be taxed. 
See also, Chap. 429 dealing with taxation of money and credits. 
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of both rural electric and rural telephone cooperatives.“ Electric 
cooperatives are specifically exempted from the tax on electric trans- 
mission lines,** which is levied in lieu of the property tax, but “the 
value of the interests of [the electric cooperative’s] members . . . 
shall, for the purpose of taxation, be deemed real estate, and be 
assessed as part of the real estate served by such transmission line 
or lines.’’** The Iowa state tax commission has ruled that rural tele- 
phone companies, organized as cooperatives, are subject to the same 
license fees, in lieu of property taxes, as those to which privately 
owned Iowa telephone companies are subject.” It would appear that, 
by and large, cooperatives have the same responsibilities under the 
Iowa sales tax as do other business associations. 

The Minnesota statutes provide for the organization of cooper- 
ative associations for the purpose of conducting “any lawful form 
of business.’’** Cooperatives exempt under the income tax statutes 
include “farmers’, fruit growers’, or like associations organized . . . on 
a cooperative basis,’ and associations where substantially all the 
stock is owned by producers or purchasers.*® As to procedure, the 
statutes require that “every person . . . claiming exemption . . . must 
establish to the satisfaction of the commissioner [of taxation] the 
taxable status of any income or activity.’’*° In order to have the 
benefit of the income tax exemption each cooperative association 
is required to file a declaration with the department of taxation, which 
outlines the elements of its compliance with the statute.*! Then, an- 
nually, the exempt cooperative association is required to file a detailed 
information return with the tax commission, outlining the form of 
its organization, changes in its capital structure, its annual volume 
of business, and the mode of distribution of its net proceeds, in 





4% Towa Cope § 499.6(1) (1950). See also, Green County Co-op. v. Nelson, 234 
Iowa, 362, 12 N.W.2d 886 (1944), for a discussion of the nature of a nonprofit 
membership electric cooperative and the manner in which it discharged its 
burden of showing to the tax commission that it was an exempt organization. 

3% Towa Cope § 437.1 (1950). 

3% Towa Cove § 437.14 (1950). 

37 Towa Cone §§ 433.1, 433.12 (1950). 

38 Minn. Star. § 308.05 (1949) provides: 

A cooperative association may be formed for the purpose of conducting any 

agricultural . .. marketing... telephone, manufacturing, or any mechanical, 

mercantile or electric heat, light or power business, or for all such purposes 

or for any other lawful purpose, upon the cooperative plan... . 

39 Minn. Stat. § 290.05(7) (1949). This section also includes a provision that 
nonmember business may not exceed 15% to qualify for the tax exemption. 

40 Minn. Start. § 290.05 (1949). 

“1 State of Minnesota, Department of Taxation, Income Tax Division, Form 
#120(a). Part of the Department’s requirement is the inclusion of evidence of 
the grant of exemption under the federal income tax statute by the Federal 
Bureau of Internal Revenue. 
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addition to detailed profit-and-loss statements and balance sheets.‘ 
Credit unions in Minnesota are specifically exempt from payment of 
income and privilege taxes,“ but any Minnesota property owned is 
subject to the ad valorem real property assessment. Apart from the 
income tax exemption,“ rural electric cooperatives are declared by 
statute to be “quasi-public in their nature and purposes,’ and a 
special tax of $10.00 for each one hundred members is imposed on 
each electric cooperative “in lieu of all personal property taxes, 
state, county, or local, upon distribution lines . . . located in rural 
areas.’’“* Under the Minnesota gross earnings tax law‘? a considerable 
number of rural cooperative telephone companies do file gross earn- 
ings tax reports with the department of taxation, and the department 
considers them to be subject to the gross earnings tax as are the 
privately owned telephone companies. 

While there is comparatively little case law in the field of cooper- 
ative taxation, a considerable number of cases deal with the problem 
of interpretation of statutes exempting cooperatives from licensing 
fees and privilege taxes, and particularly the unemployment compen- 
sation tax and sales tax in the several states. While certainly not 
numerous, the more recent cases tend to indicate that legislatures 
generally did not intend to exempt cooperatives from sales tax pro- 
visions,** but that cooperatives often enjoy exemption from con- 
tributions under the state unemployment compensation tax.*® 





42 Minnesota Tax Form #120(c). This also requires completion of a detailed 
rofit and loss statement, itemizing incomes, dues, contributions, etc., and an 
itemized list of the expenses of conducting the business, together with a detailed 
balance sheet. North Dakota has similar information return procedure for co- 
operatives organized under N.D. Rev. Star. § 57-3411 (1951) as amended by 


-D. Laws 1953, c. 321. 
Cooperative telephone companies and marketing cooperatives are exempt from 


Z. 

48 Minn. Srar. § 290.05(3) (1949) applies only to those credit unions organized 
under Chap. 52. 

“ Minn. Start. § 290.05(5) (1949) provides that cooperative electric power 
and cooperative telephone companies in rural areas are exempt, except such net 
income as is derived from the sale of power or service within the corporate limits 
of any village or borough. 

“ Minn. Strat. § 273.40 (1949) provides: 

. . . but such cooperative associations, which operate within the corporate 

limits of any village, city or borough shall be assessed on the basis of 40 per 

cent of the full and true value of that portion of its property located withi 

the corporate limits... . 

# Minn. Star. § 273.41 as amended by Minn. Laws 1951, c. 590, § 1, provides 
that the state retains 5% of the tax to cover costs of administration, and puts 
one-half of the remainder into the general revenue fund and one-half into the 
county general school fund. 

47 Minn. Srar. § 294.01 (1949). 

48 McCarroll v. Ozarks Rural Electric Cooperative Corp., 201 Ark. 329, 146 
8.W.2d 693 (1940) (distribution of electric power to members was held to be a 
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One might conclude generally that cooperatives are frequently 
exempt from one or more state income or business or privilege taxes, 
and sometimes, with limitations, from sales taxes (although this 
varies from state to state), but quite infrequently from other forms 
of taxation.®* Rural electric cooperatives and to a lesser degree rural 
telephone cooperatives are the exception in that often they pay an 
‘n-lieu-of”’ tax." 


retail sale and subject to the sales tax which the cooperative was obliged to col- 
lect); O’Neil v. United Producers & Consumers Co-op, 57 Ariz. 295, 113 P.2d 
645 (1941) (sales tax does not come under the exemption from license taxes for 
cooperatives); Georgia Milk Producers Confederation v. City of Atlanta, 185 
Ga. 192, 194 S.E. 181 (1937) (cooperative has same exemption from city sales 
tax for agricultural products as members have individually); Sanitary Milk & 
Ice Cream Co. v. Hickman, 119 W. Va. 351, 193 S.E. 553 (1937) (statute exempt- 
ing sale of agricultural products in hands of individual members from gross 
sales tax does not allow same exemption to a processing cooperative, although a 
cooperative limited to marketing might have the exemption advantage). 

49 A number of cases hold that cooperatives are exempt from unemployment. 
compensation taxes on the ground that workers are classified as “agricultural 
workers,” which is an exempt class: Jn re Farmers Cooperative Creamery Co., 
66 Ida. 70, 155 P.2d 762 (1945) (truck drivers collecting milk from farmers); 
Cache Valley Turkey Growers Asso. v. Industrial Comm., 106 Utah 1, 144 P.2d 
537 (1943) (workers in cooperative turkey processing plant); McCain v. Farmers 
Union Electric Cooperative, 206 Ark. 15, 172 S.W.2d 933 (1943) and Department 
of Labor & Industry v. New Enterprise Rural Electric Cooperative, 352 Pa. 413, 
43 A.2d 90 (1945) (rural electric cooperative workers). But cf., California Em- 
‘ployment Stabilization Comm. v. Sacramento Valley Walnut Growers Asso., 
68 Cal. App.2d 173, 156 P.2d 274 (1945) (cooperative members representin 
local cooperative at central association meetings held not agricultural labor an 
not exempt from unemployment compensation tax); California Employment 
Comm. v. Butts County Rice Growers Asso., 25 Cal.2d 624, 146 P.2d 908, 154 
P.2d 892 (1944) (workers in cooperative warehouse originally held to be agricul- 
tural workers, but reversed upon rehearing when it appeared that warehouse 
was open to the public). In the latter case the court also indicated the reason for 
the legislative exemption was that normally such workers were not employed in 
a centrally located place where records might easily be kept. 

5° Among neighboring states, Nebraska subjects cooperatives to the usual oc- 
6 NE and intangible property taxes, the latter on “excessive corporate 
value.”’ Also, see: Fishermen’s Cooperative Assn. v. State, 198 Wash. 413, 88 
P.2d 593 (1939) (sales by fishermen to retailers a an constitute 
sales at wholesale and subject to privilege tax); Altus p. Winery v. Morley, 
218 Ark. 492, 237 S.W.2d 481 (1951) (exemption from license and privilege taxes 
for agricultural cooperatives does not extend to manufacture of wine by coopera- 
tive association). Cf. Georgia Milk Producers Confederation v. Forrester, 66 Ga. 
App. 696, 19 S.E.2d 183 (1942) (cooperative manufacturing ice cream from mem- 
ber’s milk held exempt from occupational tax on manufacturers of ice cream); 
Appeal of Lehigh Wholesale Grocery Co., 20 Leh. L. J. 210 (Pa. Com. Pl. 1943) (co- 
operative purchasing agency for retail grocers are not subject to mercantile 
tax on wholesale dealers since goods were not purchased for resale to dealers); 
Yakima Fruit Growers Asso. v. Henneford, 182 Wash. 437, 47 P.2d 831 (1935) 
(cooperative exempt from occupational taxes). 

51 Among neighboring states, Nebraska rural electric a Sarg are subject 
to property taxes but not to gross receipts taxes; South Dakota rural electric 
cooperatives pay a 2% tax on gross receipts in lieu of the personal property tax, 
proceeds from which go to school districts; North Dakota rural electric coopera- 
tives are subject to the ad valorem assessment on real property. See: Citizens’ 
Telephone Co. v. Fuller, 229 U.S. 322 (1913) (preferential treatment with respect 
to property taxes). 
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IssuES 


Cooperatives’ Taxation and the Philosophy of Public Finance 


The issues involved in deciding how cooperatives should be taxed 
can be clarified, perhaps, by placing them in a setting of public finance 
philosophy. We may distinguish between a tax advantage, a tax privi- 
lege, and a tax “hand-out.’’ A tax advantage occurs where, under an 
existing set of tax institutions, one taxpayer finds himself or itself 
associated with fewer of the objects or subjects selected for taxation 
than another. To cite some examples, one notes that under the 
property tax the meat merchant is fortunate compared with the 
furniture merchant. The former does business with a relatively small 
inventory and a rapid turnover. Typically, the chain store has the 
same advantage over the independent merchant. Under the income 
tax, banks have an advantage over other business because a large 
part of their income comes from non-taxable government bonds. 
Under the corporate income tax, a firm with high indebtedness has 
an advantage over one that is mainly stock-financed (since bond 
interest is deductible). And so on. 

A tax privilege on the other hand consists of a deliberate legislative 
attempt to exempt or partially to exempt a given taxpayer or group 
of taxpayers from obligations which others under mainly similar 
circumstances have to pay. This deliberate favoritism is justified on 
the ground that in some manner it serves the public interest. Under 
income taxation, percentage depletion for the extractive industries 
is a case in point. Its proponents are forced to defend the privilege 
of heavy offsets against income on the basis that rapid development 
of strategic materials is desirable for national defense. Capital gains 
enjoy favors partly on the ground that they create an incentive for 
investment in new business. Magazines are allowed postal rates at 
less than cost in order to promote adult education. Under the prop- 
erty tax, philanthropic public housing is tax-exempt or partially 
tax-exempt; this provides a minimum of amenities for low-income 
families.*? Other examples will occur to the reader. Indeed, it has been 
said that the world in our time runs on subsidies and would stall 
badly without them! 

At this point, however, a caveat is urged by the critics. They say 
that if we must have subsidies, let them take the form of open and 
direct grants rather than obscure exceptions which clutter up the 





8 Wis. Strat. §§ 66.39(9), 66.40(22) (1953) provide that housing authorities 
are exempt from property taxation under § 70.11(18). Most states have similar 
provisions for the amortization or special tax exemptions for privately constructed 


public housing projects. 
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tax system. But the point may be rebutted on the score that tax 
concessions are less of a breach in the wall of inhibitions which 
blocks direct distribution of public money to private parties. The 
difference accounts perhaps for the strong preference many farmers 
appear to have for price supports as against direct subsidies for 
agriculture. The latter could be more strategically distributed and 
would avoid problems of clearing the market. But the feeling persists 
that direct subsidy would create a dangerous precedent. This may 
be sheer politics, or rank hypocrisy, or utter muddle-headedness. 
But then again there may be wisdom in maintaining a sort of taboo 
against public bounties. Some evidence and a discerning instinct tell 
us that democracy is peculiarly susceptible to vote-buying corrup- 
tion, and that certain inhibitions in this area may be well worth 
preserving. 

A tax “hand-out’’ differs from a tax privilege only in that the former 
makes little or no showing of public interest. Of course, what is or 
is not in the public interest is a matter upon which reasonable men 
may and often vehemently do differ. Thus, a very persuasive case 
can be made for the view that the depletion-concession to the ex- 
tractive industries mentioned above is predominantly a gratuity. 
Positive subsidies that are quite obviously of benefit only or mainly 
to private parties are ruled out under the doctrine that taxation 
must be for a public purpose. But the legislature is favored with a 
presumption that its acts do serve a public purpose. And a tax con- 
cession encounters no limitations of this kind, except that by tradi- 
tion it usually is strictly construed. Tax concessions are hardly im- 
mune from the pressure politics described as vote-buying, but their 
potential range of application is less than in the case of direct sub- 
sidies. 

Patronage Dividends and Allocated Reserves 

What has this to do with the taxation of cooperatives? It will 
probably be observed that it goes to the essence of the problem. The 
unique financial feature of cooperative business is the patronage 
dividend, and under both federal and state income tax laws its 
deductibility is the main source of tax advantage for cooperatives. 
So little prized is the broader exemption available to certain farm 
cooperatives under certain conditions and limitations that many 
eligible companies elect a non-exempt status. They prefer to avoid 
the fetters prescribed for the exempt class. 

53 In recent years, approximately 6000 exempt farm cooperatives have filed 
returns on U.8. Treasury Form 990 and about 2500 nonexempt cooperatives have 


filed on Form 1120. See Note 10 in 27 Inp. L. J. 448 (1952) for an interesting 
parallel chart comparing the tax status of exempt and nonexempt cooperatives. 
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The deductibility of patronage dividends is here classified as a 
tax advantage (rather than a tax privilege) for the following reasons: 

(1) The advantage is general rather than special; it is not limited 
to cooperatives; there is no indication of intent to favor cooperatives; 
their advantage comes about by virtue of the fact that in their case 
the stock-holding interest is so closely identified with the patronage 
interest that it is a matter of little consequence whether the company 
plays checquers or “give-away.” 

(2) Deductibility of cooperative dividends is in line with the basic 
theory of income tax accounting. The theory assumes that the pur- 
pose of the taxpayer is to maximize profits; that when concessions 
are made to adverse interests such as wage earners or patrons or the 
public in general as through bonuses, trading stamps, price induce- 
ments, contributions, and so forth, they are made in accordance with 
this underlying objective. They are deductible accordingly as neces- 
sary offsets to the positive achievements of the business. 

(3) When they are associated with production, patronage dividends 
are taxable to the recipient. This means in effect that cooperative 
earnings distributed as patronage dividends are subject to one tax, 
whereas in the case of other corporate earnings, the gain is taxed 
twice—once to the corporation and once to the stockholder. This 
puts cooperatives in a class with partnerships where again the earnings 
are taxed only to the recipient. It is true that cooperative patronage 
dividends paid by consumer cooperatives are not taxed at all. But 
most other devices by which the family reduces its cost of living 
(such as residence in the country, facility to buy at wholesale, and 
so forth) are also ignored by the income tax. The assumption is that 
an arbitrary allowance for living expenses is the best possible measure 
to take account of the taxpayer’s need and he is privileged “to beat’’ 
the allowance if he can. 

(4) The line between a direct price concession and a retroactive 
one by means of patronage dividends is thin and subject to manipula- 
tion. Cooperatives ordinarily wait until the close of the year to make 
a final settlement with their customers, but this is a matter of con- 
venience rather than principle. Where a company is in business by 
and for its customers, it is hard to see how it as an independent ego 
of some sort can be said to enjoy a profit of its own. 

Turning to the other side of the case, one can accept the view that 
the favorable status of the patronage dividend under the income 
tax is a tax advantage rather than a privilege and still contend that 
it is one that should be discontinued. The fact that chain stores 
enjoy an advantage under the property tax has been urged in favor 
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of special chain store taxes. As in the case of the chain stores, the 
advantage of cooperatives is particularly aggravating because it 
occurs in direct competition among producers providing the same 
kind of goods and services for customers. It might be possible to 
distinguish “‘give-away’’ which is in the nature of a final distribution 
of earnings from that dispensed incidentally to augment such sur- 
plus. The line between the two is subtle, however, and any consistent 
division would be difficult. 

The case of allocated reserves is largely though not completely 
identical with that of current patronage dividends. In effect, distribu- 
tion is delayed to another accounting period and the company ac- 
cordingly continues to have the use of earnings without the individual 
consent of those for whom they are held. But this involves the is- 
suance of some evidence of obligation which is taxable to the re- 
cipient at once. Thus, we have here a unique species of undistributed 
earnings and an example of pro rata share taxation of reinvestment 
that some critics have sought to apply to corporations generally. 
Again, the closest counterpart is the partnership. Anyway, it would 
seem that “give-away” is still “give-away’’ even though it represents 
a claim to future earnings rather than the receipt of cash. “2 

With corporate income taxes at present levels, the advantage of 
cooperatives in the availability of untaxed earnings as an addition 
to the capital is very substantial. The National Tax Equality Asso- 
ciation has contended that, other things being equal, a cooperative 
could grow ten times as fast as one of its small business competitors. 
Whether this calculation is correct or the assumption that other 
things are equal is acceptable need not concern us now. A substantial 
tax advantage is bound to provoke criticism that leads to considera- 
tions of the public interest. This can better be discussed, however, 
in our next section dealing with tax exemption. 


Tax Exemption for Cooperatives and the Public Interest 


The federal classification under which certain farm cooperatives 
are (largely) exempt from income tax, the Wisconsin statutes which 
exempt firms organized under certain chapters of the law, and the 
frequent provisions in other state laws for the outright exemption 
of cooperatives from this or that tax, go straight into the class of tax 
privileges. They thus must be defended in terms of the “public in- 
terest’’ associated (or not associated) with cooperatives as such. If 
no such public interest can be established, they are a case of “hand- 
out”’ or vote-buying, and must be condemned by the disinterested 
critic. If a case of public interest can be established there is still the 
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question of whether a direct subsidy would not be preferable to a tax 
privilege. This we considered above. 

The case for cooperatives in terms of the public interest can be 
summarized as follows: 

(1) It is alleged that cooperatives make a contribution to the 
balance of power in the American economy—without which balance 
the system would become an oligarchy of concentrated business ex- 
posing large numbers of people to exploitation.“ The automatic 
checks in the classical model of competition have been largely out- 
moded by business concentration. The farmer expresses this by say- 
ing that, without cooperatives, he is obliged to sell at wholesale and 
buy at retail prices. Or he says that cooperatives are the farmers’ 
equivalent of the workingmen’s labor union and the businessmen’s 
corporation. Similarly, the independent merchant regards his pur- 
chasing cooperative association as his equivalent of the chain store. 

(2) The cooperative is said to be an extremely useful instrument 
for preserving what vestiges of decentralization still prevail in Ameri- 
can life—particularly the family-sized farm and the independent 
merchant. The typical family farm unit is too small to buy farm sup- 
plies by the car-load lot or to finance operations of grading, packing 
and so forth associated with the processing and marketing of farm 
produce. Everywhere the small unit is on the defensive against the 
seductive forces of centralization. In many parts of the world a 
belated attempt is being made to recapture the advantages of small 
units; large estates are being parceled to eliminate tenant farming 
and the concentration of land ownership. This so-called “land reform’’ 
is protested by some critics on the ground that it flies in the teeth of 
technological progress; the small farmer will be unable to afford the 
mechanization which is required for efficient operation. The solution 
to this is that the advantages of large-scale operation can be combined 
with those of decentralization by using the cooperative technique,* 
and this without contravening principles of private property owner- 
ship. 

Centralization may be in government as well as in business, and 
the public interest in cooperatives is also urged on the ground that 
they are an antidote to excessive statism and insufferable bureaucracy. 
5% See, e.g. GALBRAITH, AMERICAN CaPITALisM, passim (1952). Even though the 
situation oe cannot be regarded as serious in terms of the whole economy, the 
problem of the concentration of economic oe in the hands of huge coopera- 


tives such as in the dairy, nut and fruit industries, is a real one. 
Avis, AN Economic ANALYSIS OF THE Tax Status OF FarmMeR CooPERA- 


TivEes 3-5 (1950). 
% While the problem in the United States includes the nonaccessibility to 


machinery for the small farmer, the disadvantages here are most often associated 
with buying and selling in small quantities. 
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(3) Beyond this, it is said, cooperatives have important values to 
contribute; they foster community sense and develop leadership. 
Urban supports for other farm programs.indicate that we are pre- 
pared to pay very highly for the preservation of rural vitality. 

(4) Cooperative members, more than other citizens perhaps, have 
difficulty in obtaining capital for business integration and develop- 
ment. In the case of credit unions the problem includes loans for 
the great mass of impecunious folk who cannot borrow from banks. 
The small loan companies in this area are tolerated as better than 
no legal source for unsecured loans, but they cannot avoid excessive 
costs of doing business. The typical credit union is a combination 
of a financial institution and a self-help social service project. 

Persuasive as are these arguments, much can be offered on the 
other side purporting to show that cooperatives are no more in 
the social interest than the businesses with which they compete. 
It will be conceded, no doubt, that any legitimate business is in the 
social interest. This alone does not establish a special claim for pub- 
lic favor. It is said that cooperatives pride themselves on their in- 
dependence and they especially ought neither to seek nor to counte- 
nance special concessions from the government. Several of the argu- 
ments presented above pertain to farmers only; yet cooperatives 
extend operations into manufacturing, ownership of and production 
from oil wells, and other lines of business enterprise. (This can be 
rebutted with the proposition that the extension of farm cooperatives 
into production is still business for and ultimately by farmers.) Some 
cooperatives serve very large producers (as in the case of the fruit 
growers) with enormous capital and income; these are hardly a group 
that needs any special support from the government. The consumer 
is best served by free and fair competition among all who offer to 
serve; a deliberate lack of tax neutrality between types of organiza- 
tions within the same line of business is both a breach of equity and 
a threat to consumers’ interests. 


Possible Modifications in Federal and State 
Taxation of Cooperatives 


It remains to specify some of the ways in which cooperative tax 
privileges (if any) could be removed or curtailed. We have taken the 
view that the deductibility of patronage dividends is not a privilege. 
In any event, it could be eliminated only by a classification that would 
rest on distinctions extremely difficult to define or defend. It would 
be possible, through not very logical, to confine the deduction to cash 
distributions excluding allocated reserves. 
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More important and constructive is the suggestion that we im- 
prove the administration of provisions already on the statute books 
for taxing cooperative income to members and patrons. This certainly 
means not only information returns at both federal and state levels; 
it also means the processing of these returns and the policing of 
administration, even where not very lucrative for the revenue. As 
is so often the case, we spend our time quarreling about whether 
this item or that should be included in the definition of income, 
when the real villain in the picture is bad administration. 

The obvious modification that suggests itself for cases of outright 
exemption for cooperatives is to eliminate such exemption. Short of 
this, a case can be made for limitation of the exemption along lines 
prescribed in the federal law with restriction on the business which 
may be done with nonmembers or the requirement that patronage 
dividends be distributed irrespective of membership. Exemption 
might be limited to cooperatives, the stock in which is held directly 
by producers, thus attempting to confine the privilege to local pur- 
chasing and marketing associations only. 


The Special Case of Rural Electric Cooperatives 


In addition to the general problems discussed above, rural electric 
cooperatives involve special considerations of their own. One of these 
is the alleged unfairness of the general property tax in their case. 
The problem here is somewhat similar to that involved in philan- 
thropic public housing. A property tax based on the cost-of-reproduc- 
tion value of assets seems unfair because the income of the cooper- 
ative is low in relation to such value. Presumably also there is a 
social interest in keeping the charges within the means of patrons. 
This line of thought is much contested by private utility companies, 
who have belatedly discovered that services to farmers can be de- 
veloped on the same commercial basis that prevails in urban service. 
Legislatures have compromised with cooperatives’ claims in many 
cases by the imposition of “in-lieu-of”’ taxes on rural electric co- 
operative undertakings. The adequacy of these measures and the 
choice among various devices employed constitute aspects of the 
problem which we are not here able to explore. 


CoNCLUSION 


We have attempted to suggest the status and define the issues of 
cooperatives’ taxation with special regard to the problem at the 
state level. We have not tried to balance arguments or present a 
point of view. Rather we have sought to clarify the thinking which 
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would precede a judgment concerning policy issues. Nevertheless, 
our treatment suggests some conclusions that may be listed. 

(1) The income tax deductibility of patronage dividends and al- 
located reserves is a tax advantage rather than a tax privilege, and 
it rests solidly upon a theory of income tax accounting which would 
be difficult and unwise to disturb. This is far and away the most 
important aspect of the problem for both cooperatives and the pub- 
lic. If it involves some inequity in competition, this is far less con- 
spicuous than many other advantages and privileges which our tax 
laws extend with far less support in terms of the public interest. 
Attention might well be concentrated on weaknesses of administra- 
tion, which probably means that the existing tax liability of members 
and patrons is rarely enforced—a feature that can be condoned by 
no one. 

(2) Outright tax exemption for cooperatives is another matter. 
Here we have a privilege resting exclusively on the strength of the 
case that the cooperative movement warrants and needs special 
public solicitation. Though the case on the score of public interest 
is at least persuasive, it seems highly doubtful that tax privileges 
are very valuable to the cooperatives themselves. Recalling that 
deliberate tax privileges should carry a high burden of proof, we 
accept the view that in this instance they should be either eliminated 
or carefully circumscribed. 
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Cooperatives and the Wisconsin 
Antitrust Laws 


GeEorRGE F. SIEKER* 


It is seldom that even preliminary proceedings in a state antitrust 
matter are commenced without some defense counsel raising the 
plea, ‘“The farmers are allowed to get together to fix prices, why 
can’t we?’ The erroneous but popular concept that farmers’ co- 
operatives are outside the antitrust law is commonly held by the 
man on the street and even by some legal advisers of large business 
enterprises;! it finds some basis in four sections of the Wisconsin 
antitrust law? and their federal counterparts. Section 133.04, What 
organizations included, and Sec. 133.05, Certain organizations not for- 
bidden,* bear detailed analysis. 


*B.S. 1934, LL.B. 1937, University of Wisconsin; Practicing Attorney in 
Milwaukee; Member of General MacArthur’s antitrust staff in Japan; presently 
Ass’t Attorney General, antitrust division, State of Wisconsin. 

1 See U.S. v. New York Great Atlantic & Pacific Tea Co., 67 F. Supp. 626 
(E.D. Ill. 1946), CCH 1946-47 Trape Cases 957,491, wherein it appears from 
evidence adduced that representatives of the Atlantic Commission Co., an 
A. & P. buying subsidiary, upon advice of counsel organized the “Cooperative 
Fruit and Vegetable Association’ pursuant to the provisions of the Capper- 
Volstead Act, to be an A. & P. controlled organization which could not be at- 
tacked under the Federal Anti-trust laws. The subsequent history of the A. & P. 
and the Atlantic Commission Co. shows how mistaken this concept was and is. 

* Wis. Srar. §§ 133.04, 133.05, 133.07, 133.08 (1951). 

% 133.04: The word “person” wherever used in the three next preceding sed- 

tions shall be deemed to include, besides individuals, corporations, partner- 

ships and associations existing under or authorized by the laws of the United 

States, any of the territories of this or any other state or of any foreign 

country; provided, that nothing therein shall be construed to affect labor 

unions or any other association of laborers organized for the purpose of pro- 

— the welfare of its members, nor associations or organizations in- 

tended to legitimately promote the interests of trade, commerce or manufac- 

turing in this state. Provided further that nothing therein shall be construed 
to affect associations, corporate or otherwise, of farmers, gardeners or dairy- 
men, including live stock farmers and fruit growers engaged in makin 
collective sales or marketing for its members or shareholders of farm, orchar 

or dairy ——— produced by its members or shareholders. 

133.05: Nothing contained in the antitrust laws shall be construed to forbid 

the existence and operation of labor, agricultural, or horticultural organiza- 

tions, instituted for the purpose of mutual help, and not having capital 
stock or conducted for profit or to forbid or restrain individual members of 
such Pie pee pen from lawfully carrying out the legitimate objects thereof; 
nor such organizations, or the members thereof, be held or construed to 
be illegal combinations or conspiracies in restraint of trade, under the anti- 
trust laws. The labor of a human being is not a commodity or article of 





commerce. 
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APPLICATION OF CHAPTER 133 TO COOPERATIVES 


The phraseology found in Sec. 133.04 that “nothing therein shall 
be construed to affect . . . associations or organizations intended to 
legitimately promote the interests of trade . . . [nor] associations. . . 
of farmers, gardeners or dairymen . . .” might, standing by itself, 
lead one to believe that all trade associations and farm organiza- 
tions are exempt from the antitrust law. This view was urged upon 
our Supreme Court in the case of State v. Retail Gasoline Dealers 
Asso.* Although the organization in question was neither a cooper- 
ative nor composed of farmers, the case is exactly in point. The court 
held in part: 

The legislature has determined that combinations to fix prices 
and restrain competition are evils to be severely dealt with, 
but appellants imply that if conspirators organize a corporation 
whose purpose is piously professed, under its cloak they may 
thereafter do with impunity what previously was forbidden. 
We do not agree. We hold that the intent of the association can 
be determined from its actions and if such actions show an intent 
to promote by illegitimate means the interests of their trade, 
commerce, or manufacturing, the statute (sec. 133.04) provides 
no shield behind which they may conspire by methods and for ends 
prohibited to others. [Italics supplied].‘ 


The court sustained the conclusion of the trial court that the associa- 
tion had no exemption under Sec. 133.04 from antitrust liability. 
While this point was not raised in State v. Golden Guernsey Dairy 
Cooperative, it is apparent from the result of the case that a farmers’ 
cooperative is no more exempted or protected by Sec. 133.04 than 
was the Retail Gasoline Dealers Association. 

Section 133.05, when read carefully in conjunction with Sec. 133.04, 
makes the legislative intent clear. The state and federal antitrust 
laws were designed to make “‘every combination in restraint of trade”’ 
illegal. They necessarily are stated in general language and are 
aimed at the practice of businesses which would normally compete 
with each other, cooperating or combining to limit or eliminate such 
competition at public expense. They were not enacted for the purpose 
of preventing the formation of business, trade or labor organizations. 
Thus a group of people interested in entering the oil business may 
combine their funds and efforts and organize a corporation. This 
corporation becomes a new entity and as such engages in trade or 
commerce. It is not in and of itself a combination in restraint of trade 

3 256 Wis. 537, 41 N.W.2d 637 (1950). 


4 Td. at 542, 41 N.W.2d at 640. 
5 257 Wis. 254, 43 N.W.2d 31 (1950). 
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and only when it joins with another business entity is it normally 
capable of violating the antitrust laws. 

This same reasoning applies to cooperatives (and also labor unions 
and trade associations) which, to a large extent, arrived on the 
economic scene after the enactment of the antitrust laws. For ex- 
ample, a group of farmers desiring to enter the fruit business instead 
of selling to private shippers may combine to organize a cooperative 
through which they jointly engage in the fruit business. This co- 
operative like any business association becomes a new entity. Under 
Secs. 133.04 and 133.05, the co-op is not itself a combination in 
restraint of trade, but if it joins with some other business entity it 
becomes as capable of violating the antitrust laws as any other 
organization. 

Historically, these enactments were made to protect labor unions, 
with farm organizations receiving the benefit of the same philosophy.*® 
The several federal statutes on this subject appear in language to 
go much further than our state statutes in protecting cooperatives. 
That these statutes generally produce the same result as a state 
action is evidenced by various federal prosecutions of cooperatives 
for antitrust violations.’ In perspective, the question of the applica- 
tion of Chapter 133 to cooperatives requires a multiple answer be- 
cause of the many types of co-ops and their varying practices and 
methods of operation. 


NEED For ANTITRUST REGULATION OF COOPERATIVES 


The basic purpose of all of our antitrust laws, both those which 
are supposed to preserve “hard’”’ competition and those which are 
supposed to promote “soft’’ competition, is to prevent an undue 
imbalance of economic power. That differing conditions require dif- 
fering laws to produce that same result is the basis for the apparent 
inconsistencies that certain critics find in these laws. This is also 
the basis for much of the confusion about the position of a coopera- 
tive association thereunder. In analyzing the economic position of 
the various types of cooperatives, it will be seen that their activities 
do not usually fall within the scope of what the antitrust laws at- 
tempt to prevent or prohibit. There remains, however, a residue of 
actual and potential conflict between antitrust enforcement and 
cooperative activity. This residue exists primarily because cooper- 
atives, although predominantly composed of individuals or small 





* Sen. Rep. No. 698, 63rd Cong., 2d Sess. Vol. 2, Misc. II, 10-12. 
7 See, e.g., U.S. v. Louisiana Fruit and Vegetable Producers Union, CCH 
Trave Rea. Rep. 966,088 (1953). 
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economic units unable to bargain with commercial and industrial 
giants, occasionally turn into organizations of giants or near giants. 
In analyzing the types of cooperatives and their significant fea- 
tures as related to antitrust problems, we can consider them as 
belonging to three groups: (1) marketing cooperatives of producers, 
primarily but not necessarily agricultural, (2) consumer cooperatives 
selling at retail, and (3) cooperative wholesale federations of re- 
tailers handling groceries, drugs, hardware or other commodities. 


Marketing Cooperatives 


The typical marketing cooperative is composed of farmers who 
purchase supplies and sell crops through their own organization. It 
may negotiate the sale of the growers’ crop on an individual crop by 
crop basis, as for example the Northern Wisconsin Cooperative 
Tobacco Pool of Viroqua; it may pool and process the growers’ 
crops and sell the product, like the Sturgeon Bay Fruit Growers 
Cooperative; or it may negotiate an overall contract with processors 
for their individual crop purchases from the co-op’s members, as is 
done by the Cash Crops Cooperative of Fond du Lac. 

It is fundamental to understanding the need for and application 
of the antitrust laws to cooperatives, that the members of a typical 
cooperative are not competing with each other in the same sense 
that the purchasers of their products are competing. Fér example, 
if four cigarette manufacturers meet and agree on the maximum 
prices they will pay for different grades of tobacco, such an agree- 
ment would have a tremendous impact on the tobacco market. But 
if four tobacco farmers get together and agree on the minimum 
prices at which they would sell, even where they are the four largest 
growers and could enforce their agreement, their action would have 
no noticeable effect on competition in the tobacco market. 

Where the cooperative acts as a bargaining agent for its mem- 
bers, its activities do not restrain trade or eliminate competition. 
Rather, they merely constitute a movement towards equality in 
economic strength with those organizations, often nationwide in 
their operations, with which the co-op has to deal. The tobacco 
growers, for example, sell to customers such as the American Tobacco 
Co., Liggett & Meyers and P. Lorillard & Co. These manufacturers 
are not subject to being victimized by any combination of farmers of 
which it is possible to conceive. The Cash Crops Cooperative ne- 
gotiates with such firms as the California Packing Co., Stokely 
Bros., and the Green Giant Co., all of which are much stronger than 
the farmers from whom they purchase. 
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There is an additional factor in that many of Wisconsin’s canning 
crops are grown on bailment contracts* under which the canner owns 
the seed and retains title to the growing crop as well as the harvest. 
The net effect of this is that the farmer is paid for his labor and 
rental for his land (unless he is growing it on company controlled 
property). This is precisely the type of activity covered by See. 
133.08, which protects the right of collective bargaining for the farmer. 

In cases where cooperatives process or market the farmer’s crop, 
they are analogous to and often in competition with equal or stronger 
private organizations performing the same functions. As pointed out 
earlier, co-ops do not constitute a restraint of trade until they join 
with others. The economic position of such organizations is not one 
of dominance or monopolization, and it should be noted that this 
is one basis for the confident assurance that a typical marketing 
cooperative in Wisconsin has nothing to fear from antitrust law. It 
does not follow that there would be no difference in the result if one 
of those cooperatives were to achieve a position in the market com- 
parable, for example, to the California Fruit Growers Exchange. 


Consumer Cooperatives 


A consumers’ cooperative, servicing consumer members, presents 
no antitrust problem not presented by a corporation, partnership or 
sole proprietorship operating in a similar position. Should the co-op 
join with competitors in restraining trade, it would be neither more 
nor less guilty than its fellow conspirators because of its cooperative 


structure. 
Wholesale Cooperatives 


Cooperative wholesale activities, while widely practiced, con- 
stitute the field of cooperative operation which presents the greatest 
opportunity for an antitrust problem to arise. In discussing such 
activities it is necessary to consider the degree to which they parallel 
and overlap activities of trade associations not cooperative in form. 
It is but one step from a group consisting of many independent 
retail stores serviced by a cooperative wholesale unit to a similar 
group of independent stores united in a trade association and bound 
by contract to a private wholesaler. It is but one more step to an 
integrated vertical and horizontal chain. The first two types are 
often referred to as ‘‘voluntary chains.’’ The stimulus for the forma- 


8 See 1951 Wis. L. Rev. 175. 
*Cf. U.S. v. California Fruit Growers Exchange, CCH 1942 Trade Cases 


fee) 952,879. See Capper-Volstead Act, 42 Stat. 388 (1922), 7 U.S.C. § 291 
1946). 




















July] CO-OPS AND THE ANTITRUST LAWS 641 


tion of either type of voluntary chain is the necessity for stream- 
lining operations and for some integration in order to meet the “hard”’ 
competition of the corporate national chains and the very large, well 
financed independents. This type of development was not thought 
of when our antitrust laws were written and is consequently not 
clearly provided for. 

Most of the services which a wholesaler or voluntary chain per- 
forms for its affiliated retailers present no serious problem. Joint 
ownership of facilities, jointly supported accounting services, joint 
purchases and joint promotional activities not extending beyond 
what might be called institutional advertising, conceivably could be 
contributing factors to a conspiracy in restraint of trade. None of 
them together or by themselves could, however, give any indication 
of illegality per se. 

The question of price advertising presents a particular problem 
which points up an inadequacy of our present statute. At the present 
time no clear cut answer is possible. Wisconsin has no decisions on 
this point and foreign decisions are not on all fours with our prob- 
lem.!° If the XYZ wholesale cooperative, whose members consist of 
independent retailers, were to advertise “all of our member stores will 
sell one quart of ABC milk at 10c per quart” (or any other named 
price), would this constitute a limitation on competition among the 
members? Before that question could be answered we would need 
additional facts about the competitive situation in which this took 
place. Specifically, we would want to know: 

1. Are the participating retailers in substantial competition with 
each other? If they are neighborhood stores, are they in different 
neighborhoods or communities with little overlapping in their shop- 
ping areas or are they next door to or across the street from each 
other? 

2. If they are in competition with each other, is this competition 
minimal in comparison with their competition with nonmember or 
non-participating stores? 

3. Is this advertising in fact supported or sponsored by the manu- 
facturer or distributor? Is an advertised sale price made possible 
by an atypical cost price? Is it used as a means of promoting this 





10 Cf.: U.S. v. Southern Wholesale Grocers Assn., 207 Fed. 434 (N.D. Ala. 
1913); U.S. v. Washington Wholesale Grocers Assn., 1 CCH Trape Rea. Rep. 
1294 (1942); U.S. v. Food and Grocery Bureau of So. Calif., Inc., 43 F.Supp. 
966 (S.D. Calif. 1942), affirmed 139 F.2d 973 (9th Cir. 1943); Food Council Cases, 
1 CCH Trape Rea. Rep. 1299; Wholesale Grocers Assn. of El Paso, Texas v. 
FTC, 277 Fed. 657 (5th Cir. 1922); Arkansas Wholesale Grocers Assn. v. FTC, 


18 F.2d 866 (8th Cir. 1927). 
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brand or product? Is the item a private brand, a national brand 
or unbranded? 

4. Is the advertised price higher, lower or equal to the pre-ad- 
vertising price? Is this setting a new price or merely advertising and 
preserving an established one? 

5. What is the overall effect upon competition of this activity? 
(Even though price fixing is illegal per se," the effect upon competi- 
tion might be significant in determining whether or not a borderline 
set of facts constitutes price fixing.) 

The paradox of the situation is that under our present doctrines 
the type of activity described borders on a violation of the antitrust 
laws when conducted by a cooperative wholesale or a trade associa- 
tion in the form of a voluntary chain and yet would be clearly legal 
when carried out by an integrated corporate chain. Since the purpose 
of the antitrust law is to promote and preserve free competition, the 
law would defeat its own purpose if it were to restrain, restrict and 
limit the effective competitive activities of the weaker organization 
without affecting identical activities by the stronger units. This 
problem warrants further study. 


SUMMARY 


In summary one might say that under the state” antitrust laws, 
cooperatives as such are not considered combinations in restraint 
of trade. As entities, they have the same antitrust liabilities as any 
other person, natural or corporate. But due to the dichotomous 
development of certain types of vertical and horizontal affiliations 
of merchandising organizations, there is a distinct though largely 
unexplored possibility that one type which is cooperative in nature 
may be facing a conflict with present antitrust legislation. 


RELATION OF WISCONSIN AND FEDERAL ANTITRUST LAW 


Although we are here specifically concerned with cooperatives 
and the Wisconsin antitrust laws, to get a complete picture, we must 
give consideration to the federal. antitrust laws and the limited 
exemptions which certain types of cooperatives enjoy under them. 

We must first recognize that federal precedents are controlling in 
interpreting Sec. 133.01 of the Wisconsin Statutes—our “Little 
Sherman Act.’ In keeping with this doctrine we give great weight 


4 U.S. v. Trenton Potteries Co., 273 U.S. 392 (1927). 
% The slight practical variation from this result under the federal antitrust 


laws does not concern us here. 
18 Pulp Wood Co. v. Green Bay P. & F. Co., 157 Wis. 604, 147 N.W. 1058 


(1914). 
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to any federal antitrust case. Section six of the Clayton Act," like 
Sec. 133.05 of the Wisconsin Statutes, grants exemptions to non- 
stock cooperatives. This is extended by the Capper-Volstead Act to 
those having capital stock," and is in this respect comparable to Sec. 
133.04 of our Statutes. These were followed by the Fisheries-Co- 
operative Act,!® which applied Capper-Volstead principles to the 
fishing industry, and by the Cooperative Marketing Act of 1926,” 
which specifically authorizes certain agricultural organizations to 
“. . acquire, exchange, interpret and disseminate past, present and 
prospective crop, market, statistical, economics, and other similar 
information. .. .” 

The Capper-Volstead Act lays down the following qualifications 
for the limited exemption which it grants to the antitrust laws: 

1. The members of the organization must be “engaged in the 
production of agricultural products as farmers, planters, ranchmen, 
dairymen, nut or fruit growers. . . .” 

2. The organization must be operated on either (a) the one vote 
per member principle, or (b) the limited (here 8%) dividend prin- 
ciple. 

3. “The association shall not deal in the products of nonmembers 
to an amount greater in value than such as are handled by it for 
members.” 

Without going into details, the net result of these statutes is 
similar to, if not identical with, the result of our state statutes. 
Price fixing agreements by cooperatives with their members are 
apparently legal,!* but price fixing agreements with others are illegal. 
The Capper-Volstead Act does not grant immunity to agricultural 
cooperatives for violations of the Sherman Act}® (except for mo- 
nopolization as noted in the next paragraph). That a cooperative 
cannot legally employ a boycott to secure buyers or exclusive buy- 





4 38 Stat. 731 (1914), 15 U.S.C. § 17 (1946) provides: 

That the labor of a human being is not a commodity or article of commerce. 
Nothing contained in the antitrust laws shall be construed to forbid the exist- 
ence and operation of labor, agricultural, or horticultural organizations, 
instituted for the purposes of mutual help, and not having capital stock 
or conducted for profit, or to forbid or restrain individual members of such 
organizations from lawfully carrying out the legitimate objects thereof; 
nor shall such organizations, or the members thereof, be held or construed to 
be illegal combinations or conspiracies in restraint of trade, under the anti- 
trust laws. 

6 42 Stat. 388 (1922), 7 U.S.C. §§ 291-292 (1946). For a brief discussion relat- 
ing to the federal antitrust statutes see page 000 supra. 

16 48 Stat. 1213 (1934), 15 U.S.C. §§ 521-522 (1946). 

17 44 Stat. 802 (1926), 7 U.S.C. §§ 451-457 (1946). 

18 U.S. v. Rock Royal Cooperative, 307 U.S. 533 (1939). 

19 U.S. v. Borden Co., 308 U.S. 188 (1939). 
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ing contracts was settled in Columbia River Packers Assn. v. Hinton® 
and Manaka v. Monterey Sardine Industries.» Tigner v. Texas* is 
often cited for the principle that state antitrust laws exempting 
agricultural cooperatives are constitutional. The particular statute 
there under attack provided: “No provision of this law shall apply 
to agricultural products or livestock while in the hands of the pro- 
ducer or raiser.’’ The federal statutes make no reference to consumer, 
industrial or commercial cooperatives, which thus stand on the same 
footing as any other organization.”* 

In summary, the end result of the federal statutes and decisions™* 
is very similar to that of the state statutes and decisions. One must 
qualify this, however, by the fact that no recorded cases were found 
where an agricultural cooperative was charged with monopolization 
and a substantial enhancement of price had resulted. In such a case 
it would be the duty, under the federal law, of the Secretary of 
Agriculture to take steps to effect a cease and desist order.** Under 
the state law, there would be a probable violation of Sec. 133.01 
and a real chance to test the meaning of Secs. 133.04 and 133.05. 
Until such a case is decided, there will remain an area of doubt as 
to the meaning of these statutes. Perhaps the real reason for a lack 
of such precedents is that no cooperative has achieved such a domi- 
nant position in the market. Until one does, there may be no need 
for the law to completely cover that point. 

20 315 U.S. 143 (1942). 

41 F. Supp. 531 (ND. Cal. 1941). 


2 310 U.S. 141 (1940 

33 or Theatres Co. v. Cooperatives Theatres, 43 F.Supp. 216 (E.D. Mich. 
1941). 

* For a more extensive discussion of the position of cooperatives under the 
federal antitrust laws, the reader is referred to 27 Inp. L. J. 430 (1952) and 13 
Law & Contemp. Pros. 488 (1948). 

* The Capper-Volstead provides that if an “association monopolizes or re- 
strains trade . . . to such an extent that the price of any agricultural product is 
unduly enhanced, ” the Secretary of Agriculture is given power to order it to 
cease and desist. 42 Stat. 388 (1922), 7 U.S.C. § 292 (1946). 














The Regulation of Cooperatives by Government 
E. K. Wartxtns* 


For over 100 years, governments have found the promotion and 
encouragement of cooperatives important to the development of 
their countries. In instances of economic distress, the governments 
have used emissaries, research and other facilities to gather and 
disseminate cooperative information. This dissemination is one of 
the most economical and effective means to rehabilitate rural areas 
and provide protection against exploitation. 

Encouragement of cooperatives may, however, result in some de- 
gree of regulation, especially where the element of financial assistance 
is involved. This explains why government supervision of cooper- 
atives has primarily occurred in associations operating under the 
Farm Credit or Rural Electrification Administrations and in credit 
unions. 

The importance of financial assistance in the form of available 
credit sources cannot be underestimated. This was clearly pointed 
out by Ralph Metcalf and Clark G. Black, members of the special 
committee organized by Presidents Taft and Wilson’ to study rural 
credit in Europe: 


The business of the world is done on credit; money is used 
only as a basis for credit. From the earliest records, when kings 
pawned their crowns and crown jewels, the foundation for credit 
has been security, actual, tangible security, property, something 
that could be sold up if the debtor did not pay. Hence a man’s 
credit was proportionate to his property and the poor man, the 
man who needed credit most, who could not better his position 
in the world without it, could not get it. This was true from the 
dawn of civilization until sixty years ago, when Vater Raiffeisen, 
as he is affectionately called in all Germany, the burgomaster 
of a little village, declared and demonstrated a new and revo- 
lutionary principle of credit: That character, moral worth, in- 
dustry, sobriety, thrift are security and entitled to credit and 








* Managing Director, Louisiana Credit Union League, 1942-1947; Editor, 
CrepiT UNION BriDGE, since 1947. 

1 President Taft asked the State Department to request the European staff 
to study rural credit in Europe and bring Ambassador Herrick from France in 
1913 to report to the Governors’ Conference. He also set about to organize a 
commission with two representatives from each state and some provinces of 
Canada. This endeavor was completed by President Wilson. A commission of 
over 60 members spent three months in Europe. The FCA evolved from this 
committee’s recommendations. 
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better security than property because they cannot be sold up; 
they do not have to be, the sober, industrious, honest man pays. 

What the little societies that have been established all over 
Europe upon this principle of Raiffeisen’s have accomplished is 
inconceivable. No man can comprehend it until he sees its opera- 
tion and results. Habits of industry, sobriety and thrift have 
been established in the individual and the community. . . . The 
man whose character entitled him to credit has been able to get 
it, they have created capital out of nothing and have made 
thousands of poverty stricken families independent and com- 
fortable. Seeing and understanding, the American Commission 
full appreciation laid a wreath upon the statue of Raif- 
eisen. .. .? 


ORIGINS OF GOVERNMENT SUPERVISION 


Following the feudal period of history in Europe, numerous govern- 
ments experimented with various plans of credit, attempting to in- 
crease the productivity of the people and the land. Many plans led 
to the extreme result of giving money away because of failure to find 
willing users of the credit. Most plans before 1850 survived only a 
few years. About this date, the German government sponsored the 
formation of Landschafts to provide long term loans for real property 
financing. This program used government funds and was supervised 
by the state. 

Cooperatives on the Rochdale pattern started in England during 
this same period. Here the initiative came from the people them- 
selves and the legal organization provided for no government super- 
vision. Credit union experiments based on cooperative endeavor 
rather than government supervision also became successful about 
the middle of the nineteenth century. These acted to provide eco- 
nomic opportunity and eliminate usury. 

In the United States, the need for sound, long term credit for the 
rural people reached such a clamor that the Southern Commercial 
Congress was pressed for the government commission which was later 
appointed to study the European plans.* The Governor’s conferences 
of 1912, ’13 and ’14 spent a considerable portion of their proceedings 
discussing this problem. From the government commission’s recom- 
mendation was evolved the Farm Credit Administration. 

The first FCA Act aimed to provide adequate credit to rural people 
to finance the purchase of farms and to bail out the banking system 
that was holding mortgages on depreciated land values. This act 

? MetTcaLF AND Buack, Rurat Crepit CooPpERATION AND AGRICULTURAL 
ORGANIZATION IN Europe 65-66 (Report to the Governor and Legislature of the 
State of Washington, 1915). 

3 See Note 1 supra. 
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provided for a combination of government money, government super- 
vision and cooperative participation. The production credit feature 
was established as part of the FCA in 1933, at a time when many 
banks had discontinued making short term loans to the farmers. 

Congress has expressed itself as to intent regarding the FCA when 
it passed amendments to the FCA Act in August of 1953: 


It is declared to be the policy of the Congress to encourage and 
facilitate increased borrower participation in the management, 
control, and ultimate ownership of the permanent system of 
agricultural credit made available through institutions operat- 
ing under the supervision of the Farm Credit Administration. . . .4 


PROBLEMS OF GOVERNMENT SUPERVISION 


The inherent difficulties of a governmental supported or supervised 
lending agency to mechanically evaluate character poses the major 
problem in the regulation of cooperatives. Character is an essential 
element of credit. Directors and employees of a state or federal agency 
naturally want a smooth operating department. It is easy to build a 
policy restricting operations to the safe, easy to handle and con- 
servative element of the business. 

Our Farm Credit Administration Act provided for government 
supervision of loans, and they were supervised particularly during 
the formative period. Security, such as a chattel mortgage, was an 
essential element of every loan. Government supervisors are not in 
a position to judge the character of a person, and the only way for 
institutions to function as a basis of recognizing character—is for 
them to be locally managed and controlled, in a way where the people 
themselves have a stake in both sound operations and the uplife of the 
community. Since character loans did not become a part of the pro- 
duction credit cooperatives, the Farm Security Administration and 
later the Farm Home Administration were developed. The loan func- 
tions of these agencies have proven to be a profitable business. The 
weakness of this method of handling the problem is that it does not 
utilize areas of self-help or cooperation in our communities. It has 
little to work with and reaches few of the people who need its service. 

The government through the FCA and REA has made an important 
contribution—the establishment of people on the farm, the transi- 
tion to mechanized farming, the elimination of usurious and costly 
credit contracts for many rural people, the greatly expanded produc- 
tion of food when it was so badly needed during World War II, all 
testify to that fact. Nevertheless, one should not underestimate the 


467 Srar. 390 (1953). 
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influence of the great producer and marketing cooperatives which 
were not dependent upon government for leadership. The same may 
also be said of the farm organizations who became prominent in 
shaping legislation and other elements of our present economic and 
social life. 
Crepit UNIONS AND SELF-HELP 
History 


Credit unions are another off-shoot of the Raiffeisen or Peoples’ 
Banks. They resemble these banks somewhat closer than do the 
Production Credit Associations. The Raiffeisen Banks were not 
supervised by government, but formed central associations, controlled 
by the local associations, to provide needed supplies for their opera- 
tions, audits, dissemination of information, and help to others to 
get a society organized through which they could help themselves. 

The first credit union in North America, from which the present 
movement took root, was at Levis, Quebec. It was established by 
Alphonse Desjardins in 1900. This society was established without 
government supervision and, as the idea spread through the French 
speaking communities at Quebec, formed a federation with similar 
functions as the Raiffeisen societies. 

The first credit union law passed in the United States was in 
Massachusetts in 1909. The force behind this law was Pierre Jay, 
the Commissioner of Banks, who had read about the cooperative 
banks in Europe. Jay was aware of the problem of usury and saw 
the need for cooperative banks. He had heard about Alphonse Des- 
jardins and invited him to Boston to help draft the statute. Jay 
altered the Quebec plan by placing credit unions under the super- 
vision of the Massachusetts Banking Department. 

When Edward Filene, a Boston merchant, became interested in 
extending the credit union idea, he used the Massachusetts law for 
his pattern. This pattern was successfully established in 45 state 
and federal statutes as well as in provinces of Canada other than 
Quebec. Prince Edward Island has since reverted back to the system 
of self-supervision and auditing. Until a year ago Ontario did not 
provide the facilities for credit union supervision—and Ontario has 
had the most outstanding growth since 1941. From 1931 to 1938 
Wisconsin provided for an organizer of credit unions at State expense. 
While Wisconsin had a most rapid growth from 1931 to 1939, the 
growth in new credit unions has been relatively negligible since that 
time. The Wisconsin credit unions, in spite of early state help, are 
falling behind those states that learned the value of an aggressive 
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credit union league program, and that financing progressive league 
activity pays good returns. 

We have had periods during the credit union development in North 
America when the state and provincial leagues themselves seemed to 
invite greater government supervision as a means to correct un- 
desirable practices. In more recent years, the trend of a league of 
credit unions is to increase its budgets and extend and improve its 
functions. Leagues have been particularly successful on the whole 
in their field service program, educational institutes and publicity. 


Government Supervision 


The supervisory agencies of government do have a marked in- 
fluence on credit union operations. The pattern of credit union super- 
vision has tended to follow the pattern of bank supervision. The follow- 
ing statement from a Federal Reserve Board publication was written 
to apply to banks, but it would apply in many instances to credit 
unions by merely changing the name. 


Briefly stated, the fundamental objective of bank supervision 
is the maintenance of a sound banking system. . . . So far as the 
individual banks are concerned, such a system means strong 
individual units with sound assets and adequate capital, operated 
in accordance with banking principles and applicable banking 
laws and regulations; in short a system composed of individual 
banks in strong financial condition, under proper management. 

With respect to loans and investments of individual banks, 
supervision can and does exert restraints through the administra- 
tion of applicable laws and regulations which contain restric- 
tions and limitations. Supervision, moreover, can and does exert 
some restraining influence through the classification of loans in 
reports of examination and through comments and criticisms 
by examiners and supervisory authorities as to individual loans 
and investments and as to investment, lending, and collection 
policies. . . . On the other hand supervision can not force an 
expansion of loans and investments. An aim of bank supervision 
has been and is to minimize bank failures and their disastrous 


effects.5 


Federal and state governments have contributed to credit unions. 
Government employees have made constructive suggestions both to 
credit unions and for improved legislation. On the other hand, many 
recommendations by government supervisors have been contrary to 
policies established by the representatives of many credit unions 
assembled at league and international meetings. It is entirely pos- 
sible for one supervisor to be right when the organized movement is 


5 BanxinG Srupies 192-3 (Bd. of Govn. of Fed. Res. Sys., 1941). 
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wrong—but certainly the over-all welfare, because of self-interest, 
organization interest and the collective experience, favors self-man- 
agement. We should not be blind to the fact that the enemies of co- 
operatives have had influence on government agencies which super- 
vise credit unions. Loan companies have complained because of the 
many credit union charters granted and, regardless of their influence, 
charters in various areas over various periods of time have been 
restricted and beset with hazards. 

The basic philosophy for government supervision is to protect the 
public interest. There is a public interest to be protected in banks 
where they accept funds from the general public; the purpose of the 
bank is to make money for the stockholders. There is a public in- 
terest involved in loan companies where they loan to the general 
public and do so to make money for its owners. There is a reason for 
government supervision to protect health, weight and measures, and 
dependable values for the buying public. But where a person or a 
group of people want to help themselves without exploiting others, 
the public interest is not involved. 


Need for Credit Unions 


The success of cooperatives is not so much dependent on the size 
or the amount of its assets, but on how they contribute to the im- 
provement of the assets and welfare of the people. If we were not 
presently beset by greed and lack of reasonable service, and if present 
cooperatives had brought the needed service to the people or provided 
sufficient competition to eliminate exploitation, the probiem would 
not be important. But we have evidence of current business practices 
which are detrimental to citizens, buying power and community wel- 
fare. 

The insuring and financing of a $650 unpaid balance on an auto- 
mobile often exceeds $296. It is not uncommon to find rural people 
who have been least suspected of using the small loan companies, 
paying 24% and 36% per annum on a sizeable portion of their credit 
balance. These same farm people talk about getting money at 5% 
and 6% per annum, but they do not discuss the cost of the small 
eredit balances which are not consolidated into their production 
credit and bank loans that often add up to sizeable amounts. In- 
stallment credit is commonly costly credit and there is room for great 
economy in this field. 

While attending a meeting in a county seat of 7000 population in 
a state without a small loan law, I went to the courthouse and checked 
the chattel mortgages filed for a one month period. A majority were 
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from people with rural addresses and were filed by finance companies. 
I went to visit one of these borrowers, and was told that a note had 
been signed for $189 to get a $150 loan from a company which had 
filed more mortgages than any other company. 

We had a Wisconsin credit union serving largely rural people that 
was inactive for about 8 years when its services did not seem to be 
needed. The treasurer accepted the challenge to investigate the credit 
being used in his neighborhood and the cost. In the next three years 
the credit union assets grew to approximately $300,000. The treasurer 
collected a stack of passbooks by refinancing loans on which these 
people were paying 36% per annum to finance companies operating 
on the Minnesota side of the boundary. 

It is not uncommon to find people of Wisconsin paying finance 
companies 20% to 3344% commissions on the automobile insurance 
purchased through the finance companies and paying double the 
premium paid the insurance company for credit life insurance, health 
and accident insurance, for towing, travel information, etc. It is not 
uncommon to find a kickback to the auto dealers being added to the 
total charge. In one instance in Madison, Wisconsin, a borrower with 
a $650 unpaid balance on the purchase of an automobile, paid $14.20 
for credit life insurance that cost $7.10; $28.40 for Health and Ac- 
cident Insurance that cost $14.20; $11.40 for American Travel As- 
sociation service that cost $5.70; and $106.74 for automobile insur- 
ance for which the finance company paid $85.39, and which the 
borrower could have purchased at $99 from a large Wisconsin Mutual 
Company less a likely 10% refund at the end of the year. Then a 
dealer kickback of $20 was added to the total charge to the borrower 
along with a $116.30 finance charge. 

In another instance the total cost to finance and insure an unpaid 
balance of $195 was $43.56. Of this amount only $7.20 was for 
automobile insurance (comprehensive without glass breakage). This 
is not the worst. Since these contracts are often refinanced, the story 
of short rate credits, plus new charges, makes the cost comparisons 
much worse. Many a person has been shocked and some have become 
furious to learn what a small refund is available when such finance 
companies are paid off after a few weeks. 

In cases where borrowers have become seriously involved finan- 
cially, we have found the merchants very cooperative to accept a 
pro-rata share of a reasonable portion of the creditor’s income. On 
the other hand, we have found little cooperation from finance com- 
panies that have had good security. Where people have seemingly 
been looking into the mouths of wolves, we have had some of the 
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better credit unions use their experience to rehabilitate the situation 
and the family. Some of the credit unions have rendered almost un- 
believable service to rehabilitate people and eliminate pressures to- 
ward crime. We certainly need to extend and expand the service of 
cooperative financial institutions. 

The banks on the whole have made quite a contribution to low 
cost personal credit in recent years. Due to a lack of understanding, 
however, many users of bank credit do not realize that a 6% discount 
charge is the equivalent to 114% to 134% per annum interest 
rate depending on variations in making the charge. Likewise, a service 
charge or reserve charge which increases the total cost of the loan 
is not uncommon. Some small loans are actually made on per annum 
rate, but this is not the trend. Even though the banks charge less 
than finance companies on the whole, it should be noted that the 
finance companies have increased the outstanding balances on their 
automobile loans by about 10% while the percentage in banks 
dropped a similar amount between 1946 and 1952. 

Not only do the urban and rural people need a great expansion 
in cooperative credit facilities, but they need a great deal more in- 
formation about the hazards of some types of credit, comparative 
costs and profitable uses of credit. Not only are cooperative credit 
facilities needed, but the cooperative directors and cooperative em- 
ployees need facilities that will bring to their attention both the 
problems of individual people and the successful experiences of groups 
where these problems have been solved. To accomplish such an 
advancement, it seems that the members need to assume the re- 
sponsibilities of control and management. If the members would then 
invest more into research, the distribution of facts, and the training 
of employees, they would in turn profit a great deal more from their 
cooperative endeavor. 


Elements of Government Supervision 


The government supervisory agency examines the books, makes 
regulations, gathers statistics and recommends legislation. The gov- 
ernment supervisors of cooperatives have the advantage of facts 
from examinations not available generally, the statistics as they 
accumulate and a breadth of observation of many societies. This 
position has its advantages in debate over those with a limited scope 
of knowledge and experience. It is natural for a congressional com- 
mittee to inquire of any government agency for their opinion of a 
bill amending the law which they supervise. To get Congress to pass 
a bill over the recommendation of a supervisory agency takes an 
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undue and a tremendous amount of energy that is both organized 
and sustained. The weak point of government supervision is that the 
best experience of any one person is very limited in his understand- 
ing of the individual problems and of the unlimited possibilities of 
solving them. 

What Goals? 

Certainly the goal is to develop capable citizens. Control of func- 
tions within the hands of capable citizens offers the best protection 
for helpful institutions. The closer the operating policies of cooper- 
atives are to the people that benefit from them, the better the ear 
of the cooperative policy makers and management will be to the 
changing needs of the members. Today, government examinations 
are not audits; government accepts no responsibility for uncovering 
defalcations of those cooperatives it supervises. The responsibility 
for honest operations is the responsibility of the board of directors, 
the auditors they hire, the committees that function and ultimately 
the membership that shares the loss if one occurs. 

If government could be relieved of the responsibility of cooperative 
supervision, and given the project of doing research into the prob- 
lems of the citizens and the dissemination of facts, it would likely 
make a more salutary contribution. 
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Electric Cooperatives in Wisconsin 


IsRAEL ABRAMOWITZ* 


Tue REA CoopPeErRATIVES 


The rural electric cooperatives compose the great majority of 
operating systems financed by REA. Administrator Slattery, in a 
national radio forum, stated, “Cooperation is the idea and method 
that has made possible most of the rural electrification stimulated 
by the REA.’ 

The organization and functions of the rural electric cooperatives 
follow the general pattern of other consumer cooperatives using the 
Rochdale principles. However, they do have a number of distinguish- 
ing characteristics which serve to differentiate them from most other 


cooperatives. 


I. Differences Between Electric Cooperatives and 
Other Cooperatives 


As with any new electric service enterprise, the element of time 
has its effect upon the operation and success of each individual under- 
taking. Time is needed to gain new customers, add additional load 
to its lines and gain the confidence of its consumer members. The 
problem of assembling a competent staff, as well as stabilizing opera- 
tions, requires much time and effort. In their development, the co- 
operatives have had to pass through the same stages as any other 
new enterprise. They have, however, been fortunate in having the 
REA as a guiding hand. This influence has been felt in the organiza- 
tion, general policy and management of all electric cooperatives. 
Because each association was faced with many difficulties common to 
other REA co-ops, all acquired a sense of unity, emphasized still 
more by the feeling of association with REA. 

Even though the cooperatives are not actually governmental units, 
the fact that they have as their nucleus an agency of the govern- 
ment has developed in them a sense of participation in a govern- 
ment enterprise. This feeling is nationwide, and has had a generally 
favorable influence among many consumer members as well as non- 
members. The construction of distribution lines required close co- 

* BS. in E.E. 1949, M.B.A. 1950, Ph.D. 1954, University of Wisconsin; Ass’t 


Professor, School of Commerce, University of Wisconsin. This article is part of 


the author’s Ph.D. thesis on REA Co-ops 
1 Administrator Slattery in Washington State Radio Forum (June 3, 1940). 
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operation between members and nonmembers. The cooperatives were 
at first generally lacking the right of “eminent domain’ and had to 
obtain rights of way, tree trimming privileges and service interrup- 
tion reports without compensation. Good consumer relations, in- 
herent in the cooperative form of enterprise, remain one of the most 
significant economic advantages in enabling the cooperatives to 
provide necessary electric service. 

The electric cooperatives differ from the consumer cooperatives 
in the type of commodity handled. Electric energy is not purchased 
at intervals which require separate actions. Rather it is supplied 
constantly, from month to month, with no further activity on the 
part of the consumer than payment of his bill. 

Distinctly characteristic of the electric cooperative is the require- 
ment of a heavy capital investment in a fixed form. The capital in- 
vestment, interest and amortization costs are therefore much higher 
than those ordinarily found in other types of cooperative enterprises. 
While this large investment creates management and planning prob- 
lems that the average farmer is not accustomed to facing, at the same 
time it gives the enterprise a continuing and fixed nature, absent 
in consumer or producing cooperatives. 

The electric cooperatives also differ from the other types of co- 
operatives in the market area which they serve. These areas are, for 
the most part, characterized by low population density and relatively 
low incomes. Thus, by its very nature, an REA co-op is usually 
limited to rural areas and often to a marginal area, undeveloped by 
a public utility because of the relatively high costs and low profits 
involved. Although limited, the association does have the market 
potential of all residents in the rural area served. Even so, such limits 
on possible expansion require great economy of operation. 

These inherent limitations, as well as the degree to which trans- 
mission equipment is in a fixed location, also limit the mobility of 
an electric cooperative. The network of lines and equipment and the 
fact that the association is operating in a marginal area do give the 
co-op a “practical monopoly.”” The amount of equipment duplica- 
tion necessary to serve a few persons in the area is so great, the cost 
would prevent another organization from offering service. 

The REA cooperatives may be regarded as permanent additions 
to our economy. While individuals in a community may not be 
members of an REA co-op and may not enjoy electric service, they 
still indirectly benefit. Many dollars are brought into a community 
through sale of applicances that can be used only with electricity. 
Although in time of economic distress, people may be willing to give 
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up phone service as a luxury, few would elect to do without elec- 
tricity. 

The conditions set forth in the REA loans give the electric co- 
operatives other distinct characteristics. The REA Act? limits con- 
struction of lines with REA funds to rural or urban areas of not 
more than fifteen hyndred population and to serve only persons not 
already receiving central station power. This prohibits extensions to 
customers who may want to change over to cooperative power, thus 
further restricting expansion. 

The terms of the loans are such that the cooperatives must main- 
tain their properties and amortize their debt obligations within 
thirty-five years.’ This places a burden on the cooperative’s reserves 
and operating margins and results in restrictions on payment of 
patronage dividends to its members. 

The entire risk is assumed by the federal government, since all 
capital construction is accomplished with REA funds. The coopera- 
tives need not depend on local resources or require more than token 
membership contributions. This sometimes results in a decrease of 
interest on the part of the members as they themselves do not have 
to raise the necessary funds. 

In spite of all these restrictive laws, the electric cooperatives func- 
tion in a manner similar to other small rural organizations. Their 
problems are keeping members interested, educating members and 
nonmembers, publicizing activities and electing officers. However, 
because of the many other differences between the electric coopera- 
tives and other cooperative enterprises, the former occupy a unique 
position in rural life. 

II. Organization 

In most states the REA financed cooperatives are set up as non- 
profit organizations. They are generally incorporated under the 
business corporation act, the cooperstive or similar nonprofit cor- 
poration act, or the electric cooperative act sponsored by REA. 
The important thing is that generally they have been able to incorpo- 
rate in a manner so as to be free from public service jurisdiction.‘ 

Most of the cooperatives originated through a combination of spon- 
taneous local action on the part of the farmers and encouragement 
from the administration. In the beginning, loans were granted to 
those groups that were energetic enough to organize the farmers 
within their particular areas. With the lack of information and per- 





? 49 Stat. 1363 (1936), 7 U.S.C. § 901 et seg. (1946). 
* Changed to 35 years by 58 Stat. 739, 740 (1944), 7 U.S.C. $§ 903-4 (1946). 
‘ For a more complete discussion of public service commission jurisdiction, see 


page 660 infra. 











July] WISCONSIN REA CO-OPS 657 


sonnel, the REA was forced to rely on local initiative. However, with 
the increase in the number of cooperatives and the size of the areas 
they serve, the REA has increased its staff, standardized its tech- 
niques and field activities, and more consciously developed the areas 
in its system. 

The leadership of these cooperatives was put in the hands of the 
so-called progressive farmers who represented the middle-income 
group and were usually members of other organized farm groups. 
County agents and other members of the agricultural extension pro- 
gram aided those farmers who lacked knowledge concerning electric 
cooperatives. 

A significant aspect of a cooperative organization lies in the actual 
work performed by its members. Cooperative members who have 
volunteered their services without compensation far exceed the num- 
ber of paid employees in the cooperative. 

The great majority of the members of these cooperative enter- 
prises are farm customers, the remainder consisting of stores, cottages, 
small industries, etc. These non-farm consumers usually do not, 
however, affect the general operation or organization in the hands 
of the farmer. 

Each cooperative functions under articles of incorporation and a 
set of by-laws, the contents of which are dependent upon the state 
law, age of the cooperative and special local circumstances. Most 
cooperatives do have certain uniform or standard practices: 

1. Membership is open to all persons, firms, corporations and 
political bodies (small municipalities for example) if they pay the 
membership fee and use the electric service. 

2. Applicants must be accepted by the board of directors. 

3. Annual meetings are held by each association. 

4. Most cooperatives prohibit payment to directors. 

5. Boards are empowered to make rules and regulations, fix rates 
and direct the management of the cooperative. 


III. Directors 


The size of the board of directors varies from five to fifteen mem- 
bers. Although usually composed of farmers, local businessmen some- 
times serve on these boards. The directors are men who are the ac- 
cepted leaders of the community and are usually in the higher income 
groups. The majority of the cooperatives elect their directors for 
one year terms, although staggered three year terms are also com- 
monly used. Contested positions are rare and most directors succeed 
themselves year after year. 
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After operations have begun, the board holds generally well at- 
tended meetings once a month. Because these men are engaged in 
other business pursuits, they can devote little time to the study of 
long term needs and major policy questions. 


IV. Cooperative Policy Making 


Policy decisions are supposed to be made by the board of direc- 
tors. Because of the inability of the board members to devote suf- 
ficient time to the problems of the cooperative, there is frequent un- 
certainty concerning what constitutes policy. 

The role the directors play in making policy decisions depends, 
just as it does in private companies, upon their faith in their manager. 
If the manager is of high caliber, then the policy-making function 
simply becomes an approval of the plans set forth by the manager. 
Conversely, if the manager is not of the highest caliber, the respon- 
sibilities of the directors become that much greater. Because of their 
policy-making power, the directors can play an important role in 
the success of these cooperatives. 


THE EFFECT OF THE COOPERATIVES ON RURAL 
ELECTRIFICATION IN WISCONSIN 


The influence the cooperatives have had on rural electrification 
goes beyond the actual extension of lines to the consumer. It must 
include the impetus the REA program has given to the private 
utilities to extend their lines and the effect on the rural rates charged 
by the utilities. 

When the REA was established in 1935, rural electrification had 
progressed to a point where 22.2 per cent of all the farms in Wiscon- 
sin were receiving central station power. From 1935 to 1951, rural 
electrification had grown until 94.1 per cent of the farms in the state 
were electrified. This great progress was due to the work of both the 
private utilities and the electric cooperatives. 

Approximately 38 per cent of all the farms receiving central sta- 
tion power are served by the electric cooperatives. Considering that 
these farms are located in the economically marginal areas, the tre- 
mendous task undertaken by the cooperatives is noteworthy. 

The private utilities have also contributed greatly to the electrifi- 
cation of rural Wisconsin. The economic limitations imposed upon 
the private utility has, however, restricted their extension policy 
primarily to the more populous areas of the state. Without enter- 
prises such as the electric cooperatives, whose operations were not 
subject to these same economic limitations, rural electrification in 
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Wisconsin probably would not have reached the position it enjoys 
today. 

Rural electrification prior to 1935 was retarded by the high rates 
the rural consumer was asked to pay for electric energy. In addition 
to these high rates, the rural consumer was expected to finance that 
part of the cost of extension of distribution lines to his property 
that was in excess of a stipulated amount set by the private utilities. 
The plan generally used in Wisconsin is “an investment on the part 
of the utility up to a certain fixed amount per customer.”® If the 
average cost of the line for each customer exceeds this amount, the 
additional expense is borne by the customer. This plan can be il- 
lustrated by cases of a Wisconsin public utility. This utility invests 
up to $300 per customer. With four customers per mile, the total 
allowance for investment is $1200. In one instance the actual cost to 
make an extension required $1299. In order to obtain service it was 
necessary that the four subscribers advance their pro-rata share of 
$99 to cover this additional cost. The customer density per mile is 
sufficient in some cases to provide electric service without additional 
charge to the customer. Since the utility rates do not reflect this cost 
of extension to the rural consumer, they are actually higher than they 
might otherwise appear. 

During this same period, if a public utility had electrified an area 
served by the electric cooperative, they would have found a density 
of about 1.88 customers per mile. This smaller density would have 
required a much higher contribution by the individual consumer. 

The sudden drop in rural rates occurring at the time REA was 
established clearly indicates as a cause, the fear of competition from 
the electric cooperatives. Thus the REA and the cooperatives were 
responsible not only for bringing electric service to approximately 
38 per cent of the total farms receiving central station power today, 
but also for reducing the cost of private utility electric service to 
rural consumers. 

5’ Erecrric Rate Survey (Rural Electric Service of the FPC, Feb. 1, 1935). 
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Public Utility or Private Business? 


Norris E. MALoney* 


The question whether or not the rural electric cooperatives of 
Wisconsin, whose combined assets of over $100,000,000 are used to 
generate and distribute electricity to 86,000 farmers, are public util- 
ities has never been passed on directly by any court or the Wis- 
consin Public Service Commission. The question was before the Wis- 
consin Supreme Court as to whether or not a cooperative serving 
only its members at cost, was a public utility within the meaning 
of the labor laws relating to compulsory arbitration. The question 
was never answered there, however, because the court, in an un- 
precedented action, rendered a written memorandum decision during 
oral argument which remanded the case to the trial court for further 
consideration of the precise question of public utility status.! The 
trial court, in order to get to what it considered the more interesting 
question of involuntary servitude, had summarily concluded that 
mere largeness of the cooperative membership and the fact that it 
served a majority of the customers within its territory made it a 
public utility, zpso facto.2 On the other hand the Public Service Com- 
mission has by indirection held a cooperative not to be a public 
utility in a decision which denied the cooperative the protection 
from competition customarily accorded public utilities by the Wis- 
consin Public Service Commission and the law generally. The com- 
mission held that the cooperative, which by definition serves only 
in rural ‘skimmed milk’’ areas is subject to having its territory raided 
and customers taken from its lines. A customer may be taken away 
from a cooperative by a “publicly regulated” utility whenever the 
customer’s business becomes sufficiently large as to be attractive to 
the competing utility and the customer expresses a preference to be 

* Ph.B. 1932, LL.B. 1934, University of Wisconsin; District Attorney, Dane 
County, 1939-1947; Member of firm of Maloney & Wheeler, which is General 


Counsel for Wis. Electric Cooperative, Dairyland Power Cooperative, and several 
Wisconsin retail distribution cooperatives. 
1 State of Wis. ex rel. Dairyland Power Cooperative v. WERB; Aug. Term, 
_— No. 245; the court’s memorandum decision was not printed in the Wisconsin 
eports. 
s iT 





written decision of Judge Alvin C. Reis, Circuit Court for Dane County, 


Wis. The case was, in effect, settled out of court and Judge Reis dismissed the 
case finally as being moot. 

* Proposal of Northern States Power Company to Extend Electric Service and 
Facilities to WKBH Television, Inc., in the Town of Bergen, Vernon County, 
February 4, 1954; PSC CA-3198. 
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served by a “publicly regulated”’ utility. The Commission held that 
public convenience and necessity required the granting of the cus- 
tomer’s preference in spite of the facts that the cooperative offered 
“more dependable service at lower rates, [Cooperative rate $2,052 
vs. $4,551] and with less investment from the cooperative than from 
the public utility [$5,842 vs. $8,700].” 

The statutes‘ define a “public utility’? subject to plenary regu- 
lation as: 


. . every corporation . . . furnishing . . . heat, light, water or 
power either directly or indirectly to or for the public. No co- 
operative association organized under Chapter 185 [Cooperative 
Statute] for the purpose of producing or furnishing heat, light, 
power or water to its members only shall be deemed a public 
utility under the definition. 


It would seem perfectly obvious that regardless of what arguments 
can be made as to the public utility status of an electric cooperative 
under Wisconsin law, the electric cooperatives must necessarily fall 
into one or the other of the following classifications: 

(1) A public utility which has been granted an exemption from 
regulation—in which case the question remains as to whether 
such classification is reasonable, or 

(2) a private business which cannot under the constitution be 
regulated on the grounds that the user is the owner and there 
is no conflict of interest which would justify regulation. 


A comprehensive view of the question of public utility status of 
Wisconsin rural electric cooperatives must necessarily include the 
economic factors which led to numerous statutory enactments.** These 
cover subjects ranging from permits to construct electric lines along 
the highways to granting the power of eminent domain to rural 
electric cooperatives which serve only members and at cost. It would 
first be desirable, however, to examine some of the cases defining a 
“public utility” which were decided before statutes excluded co- 
operatives from PSC regulation. 

The Wisconsin Supreme Court early held that the term “public 
utility’’ was not susceptible of a precise, all inclusive definition and 
that accordingly each case would have to stand on its own facts.® 
Chief emphasis has always been placed by the court on the question 
of dedication or devotion of the plant to the use of some portion of 

4 Wis. Stat. § 196.01(1) (1953). 

“ For a consideration of the economic factors, see page 654, being extracts 


from doctorate thesis specified in note 22, infra. 
5 Cawker v. Meyer, 147 Wis. 320, 133 N.W. 157 (1911). 
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the public. The dedication need not be to the entire public, but 
may be to only such portion of the public as can be served within 
the capacity of the plant.® 

The public need not be a large public; in fact it may be only 
one customer, so long as there is willingness, clearly demonstrated by 
an overt act, to serve any part of the public willing to pay for service 
within the capacity of the plant.’ However, the mere declaration in 
the articles of incorporation of a willingness or purpose to serve the 
public will not make it a public utility if the whole output (with 
the exception of dump power) is in fact delivered to a parent com- 
pany,’ or the only sale of electrical energy is at wholesale to a public 
utility actually serving the public. Furthermore, the mere exercise 
of some of the powers normally possessed by a public utility, such 
as the power of eminent domain, will not make it a public utility 
unless some member of the public has actually received service.'® 

However, the mere fact that the commodity, such as electricity, 
is of a type public utilities ordinarily sell or deal in is not enough 
in and of itself to constitute the company a public utility. The con- 
struction of a dam on navigable waters with the entire electrical 
output sold to a public utility does not constitute the dam owner a 
public utility," nor will any other sale of electricity at wholesale to 
a public utility be deemed to make the seller a public utility.'* Even 
though electricity may be sold to ultimate consumers, the original 
seller is not a public utility if the central purpose and activity of the 
seller is essentially a private purpose and such sales to others (even 
though quite extensive) are merely incidental to the main purpose. 
Such is the case of a landlord generating electricity for his tenants 
and incidentally selling to numerous neighbors.'* An enterprise which 
has essentially a private purpose, such as a group of neighbors band- 
ing together to build lines to serve themselves electricity, is not a 
public utility.“ 

The decision is different, however, with respect to private or mu- 
tual telephone companies which are interconnected with a public 





at ‘on River Improvement Co. v. Pier, 137 Wis. 325, 337-8, 118 N.W. 
1 Cawker v. Meyer, 147 Wis. 320, 133 N.W. 157 (1911). 
8 Ford Hydro-Electric Co. v. Aurora, 206 Wis. 489, 240 N.W. 418 (1932). 
erg Falls Power Co. v. Oconto Falls, 221 Wis. 457, 265 N.W. 722 (1936). 
nd. 
— Power Co. v. Railroad Commission, 188 Wis. 246, 205 N.W. 900 


1 Central Wis. P. Co. v. Wisconsin T., L., H. & P. Co., 190 Wis. 557, 209 N.W. 
755 (1926). 

13 Cawker v. Meyer, 147 Wis. 320, 133 N.W. 157 (1911). 

4 Schumacher vy. Railroad Commission, 185 Wis. 303, 201 N.W. 241 (1924). 
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utility switchboard through which the general public may call the 
telephone stations located on the private or mutual lines. The court 
has decided that at least the portion of the business done through 
the public utility switchboard is subject to regulation.'® 

In an earlier case, the court decided that a mutual telephone com- 
pany interconnected with a public utility switchboard may or may 
not be a public utility. That is a question of fact which has been 
delegated to the Public Service Commission; the courts are without 
jurisdiction except upon review from the Public Service Commis- 
sion.!¢ 

In 1936, at the time of the advent of rural electrification through 
cooperatives financed by the Rural Electrification Administration, 
the Public Service Commission of Wisconsin assumed in its various 
actions and orders that such cooperatives were not public utilities 
and were therefore free from regulation.'? Accordingly, it can well be 
argued that the later amendment to Section 196.01,'* excluding co- 
operatives from regulation, was merely a legislative interpretation 
of the then existing law.'* 

As a part of the background law existing in 1936-37 when the 
electric cooperatives started, it must be remembered that in 1932 
the Wisconsin Supreme Court had rendered a decision in the South 
Shore Case upsetting the well established thinking and administrative 
procedures relative to indeterminate permits (franchises) in rural 
areas.”° The court held that there was no statutory authority what- 
ever for the granting of indeterminate permits in rural areas—that 
it was open country for free competition between electric service 
facilities. 

Prior to the South Shore Case the legislature had in 1931 enacted 
Sec. 196.49,?! giving authority to the PSC to grant certificates of 
convenience and necessity for construction of electric lines in rural 
areas. The statute was addressed specifically to towns in which no 
indeterminate permit was outstanding but also gave general authority 
to the PSC to deny certificates in any rural area on certain specified 
grounds. These can generally be classified as evidence of improvident 
investment. Although this enactment was written at a time when it 

48 Hotel Pfister v. Wisconsin Telephone Co., 203 Wis. 20, 233 N.W. 617 ba 


1% Commonwealth Telephone Co. v. Carley, 192 Wis. 464, 213 N.W. 469 (1927). 

17 Amended rules to be substituted for provisions in General Order 2-U-965, 
13 PSC or Wis. 539 (1936). 

18 Wis. Laws 1937, c. 365. 

19 Becker v. Green County, 176 Wis. 120, 127, 184 N.W. 715, 718, 186 N.W. 


584 (1922). 

20 South Shore Utility Co. v. Railroad Commission, 207 Wis. 95, 240 N.W. 
784 (1932). 

21 Wis. Laws 1931, c. 183. 
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was assumed that the law provided for indeterminate permits in 
rural areas, after the South Shore Case it proved to be the only means 
the PSC had of regulating the extension of rural electric service. 

It was under the authority of Sec. 196.49 that the PSC made the 
first effectual attempt to stop the utilities from building “spite lines”’ 
calculated to carve up rural territory in such manner as to render it 
uneconomical for a cooperative to serve the remaining unserved 
areas on an “area coverage” basis. Although extension of rural elec- 
tric service had been progressing at a snail’s pace up to 1935, the 
utilities showed a suddenly revived interest with the threat from the 
REA cooperatives. Rates were reduced from 25% to 35% and so- 
called extension rules which had previously required prohibitive con- 
tributions from the farmer were abolished.” “Spite lines’’ were sud- 
denly being built along crucial highways in attempts to block the 
cooperatives’ access to a source of wholesale power; in some instances, 
construction was started in the middle of the night. 

The PSC entered General Order 2-U-20 on August 27, 1936 which 
provided in substance that if a cooperative filed a map showing the 
territory it proposed to serve, along with a statement that a majority 
of the potential customers have agreed to take service from the co- 
operative, then there shall be no utility construction in that area 
for a period of six months. 

This action by the PSC was followed in 1937 by the legislature’s 
amending Sec. 196.49 with the so-called Rush Law.” This statutory 
enactment provided that in addition to the initial six month stop 
order on utility construction, an additional grace period of one 
year’s freedom from competitive construction would be granted the 
cooperative if a loan contract for construction funds had been entered 
into between the cooperative and the REA. Practically all the REA 
cooperatives in Wisconsin have availed themselves of the advantages 
of this law at one time or another. 

There have been numerous other statutory enactments which 
may well be held to have an influence on the question of public utility 
status of Wisconsin electric cooperatives. Section 180.17(1) was 
amended to permit electric cooperatives, as well as public utilities, 
to build lines along highways after obtaining permission in accord- 
ance with Sec. 84.08.24 The statute providing for recording of ease- 





22 ABRAMOWITZ, ELECTRIC COOPERATIVES AND PRIVATE UTILITIES IN WISCON- 
stn (doctorate thesis in University of Wisconsin Library, 1954). Also see the 
chapters printed at page 654 supra. 

33 Wis. Laws 1937, c. 17. 

* Wis. Laws 1937, c. 365. 
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ments was amended to permit the county board to waive recording 
fees for electric cooperatives.” 

In the early stages of construction of distribution lines to serve 
the farmers, obtaining easements without payment was no particular 
problem. A farmer would willingly grant an easement to bring the 
service to himself, especially because the line was usually built along 
the highway. When Dairyland Power Cooperative later began con- 
structing heavy voltage transmission lines, however, they frequently 
had to be built across fields to avoid expensive angles in construction. 
The obtainment of easements then became extremely difficult, even 
with payment of consideration. Accordingly, in 1947 the power of 
eminent domain was granted to those cooperatives serving members 
only, at cost, the by-laws of which provided “for the acceptance into 
membership of all applicants therefor who may reside within the 
territory in which such association undertakes to furnish its service, 
without discrimination as to such applicants. . . .’’* Practically all 
of the electric cooperatives have now so amended their by-laws. 

If the public utility status of the electric cooperatives is to be 
judged solely from the point of view of dedication to public use or a 
demonstrated willingness to serve such portion of the public as the 
capacity of the plant will permit, it would seem that any cooperative 
which has availed itself of the power of eminent domain (through by- 
law provisions to accept all persons into membership without dis- 
crimination) has dedicated its property to a public use. However, 
this single fact is not enough, in and of itself, to justify public regula- 
tion; the regulation must be justified as necessary on other grounds. 
As forcefully pointed out by the courts of Utah and Washington,’ 
in order to find that an organization is a public utility subject to 
public regulation, three things must be found to exist: (1) the dealing 
in a commodity which is a necessity, (2) monopolistic conditions 
either inherent in the nature of the business or artificially produced 
by price-fixing; and (3) a conflict of interest between the owner and 
the user under which the owner may utilize the monopolistic charac- 
teristics to mulct the user. 

In a membership cooperative organized to supply service at cost, 
with a prohibition against payment of dividends or interest on capital, 
how can there be a conflict of interest between the owner and user? 
In fact the user is the owner in direct proportion to his use. If the 





% Wis. Laws 1937, c. 405. 

% Wis. Laws 1947, c. 423, §1. 

*7 Garkane Power Co. v. Public Service Comm., 98 Utah 466, 100 P. 2d 571 
(1940); Inland Empire Rural Electrification, Inc. vy. Department of Pub. Serv., 
199 Wash. 527, 92 P. 2d 258 (1939). 
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rates are too high, the excess is returned to the user in proportion 
to his use. If the rates are too low the service is poor, and the user’s 
remedy as owner is to exercise his democratic right of membership 
to get a new board of directors that will provide adequate service. 
It has been repeatedly recognized by both the Wisconsin and United 
States Supreme Courts that that which requires and justifies inter- 
ference by regulation is the tendency of the owner to abuse his 
superior economic position, based upon a monopolistic type of con- 
trol, through unreasonable extortion from the user.”* 

A very practical question can of course be immediately asked: 
What is the remedy of a patron or class of patrons who claim they 
are discriminated against in the rate structure adopted by the co- 
operative board of directors? It is customary in the electric industry 
to have varying rates, depending upon the class of service, the in- 
vestment required for the class of service, and the rate of use between 
classes of service. The Utah court provides the answer that a court 
of equity is available to a member of a mutual who has been dis- 
criminated against,”* and the Wisconsin court has so held.*° 

The next question would then be: Would it be within the legislative 
power to transfer such function from the court of equity to an ad- 
ministrative tribunal? Under Wisconsin law the affirmative answer 
is so elementary as to require no citation of authority. It is submitted, 
however, that the regulation should be limited to prevention of dis- 
crimination between classes of users and should not be used as an 
excuse for plenary regulation as to the overall rates. 

The courts of several states have considered the specific question 
of public utility status of electric cooperatives and have come to a 
conclusion contrary to Utah and Washington. While holding that 
they were public utilities, at the same time it was held that the exemp- 
tion from public regulation was constitutional as a valid classifica- 
tion. 

The South Carolina court held that the granting to and exercise 
by the cooperative of eminent domain constituted the cooperative 
a public utility, even though it served only members, on the ground 
that the by-laws could not be discriminatory and the cooperative 
was under duty as a matter of law to accept all applicants.*! How- 

%8 State ex rel. Northern Pac. Ry. v. Railroad Commission, 140 Wis. 145, 
159, 121 N.W. 919, 924 (1909); State v. Chicago, M. & St. P. R. R., 152 Wis. 


341, 347, 140 N.W. 70, 73 (1913); German Alliance Ins. Co. v. Lewis, 233 U. 8. 


389 (1914). 
2® Garkane Power Co. v. Public Service Comm., 98 Utah 466, 100 P.2d 571 


(1940). 
3° United Order of Foresters v. Miller, 178 Wis. 299, 190 N.W. 197 (1922). 
a ee v. Central Elec. Power Cooperative, 219 S.C. 414, 65 S.E. 2d 781 
(1951). 
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ever, the exemption from regulation was also upheld. The Indiana 
court held to the same effect except that one of the grounds for hold- 
ing the cooperative a public utility was that it had submitted to 
regulation.*? The courts of Alabama, North Carolina and New 
Hampshire have similarly held that a cooperative accepting the power 
of eminent domain under a statute for the furtherance of rural 
electrification was a public utility, but the exemption from regula- 
tion was a valid classification on the grounds the user was the owner 
and the service was at cost.** 

However, to hold that a cooperative is a public utility merely 
because it accepts and exercises the power of eminent domain may 
well be confusing cause with result and “use by the public” with 
the constitutional term “public use.”’ In recent years courts have 
tended to reject the narrow doctrine that the constitutional term 
“public use’’ as a prerequisite to the exercise of eminent domain is 
synonymous with and limited to public utilities rendering “service 
to the public.” They have adopted a broader and more liberal doc- 
trine which upholds as a “public use’ for eminent domain purposes, 
that which has the character of “public benefit” or that which is 
within the legitimate objects of the police powers of the state.* It 
would thus be more accurate to say that a cooperative does not 
become a public utility by the mere act of accepting and exercising 
the power of eminent domain. Certainly, since the decision of the 
New York court in the Muller case,* the right of corporations, which 
do not hold themselves out to serve the public and hence are clearly 
not public utilities, to exercise the power of eminent domain has 
been almost universally upheld in the field of public housing.* 

While one can agree with the New York court that “use of the 
proposed structure, facility or service by everybody and anybody 
is one of the abandoned universal tests of a public use,”*’ it is also 
true that adoption of by-law provisions to meet the statutory eminent 
domain standards of nondiscrimination** offers some evidence of at 

% Kosciusko Cty. Rural Elec. Membership Corp. v. Public Service Comm., 
225 Ind. 666, 77 .E. 2d 572 (1948). 

%3 Alabama Power Co. v. Cullman County Elec. M. Corp., 234 Ala. 396, 174 
So. 866 (1937); Light Co. v. Electric Membership Corp., 211 N.C. 717, 192 8.E. 
wn A ald Petition of White Mountain Power Co, 96 N.H. 144, 71 A. 2d 496 

%4 See Nichols, The ane of Public Use in the Law of Eminent Domain, 20 
B. U. L. Rev. 615 (1940). 

(aes be a of N.Y. City H. Authority v. Muller, 270 N.Y. 333, 1 N.E. 2d 153 
aos Notes, 130 A.L.R. 1069, 1077, 1078 (1941); See Note, 172 A.L.R. 970 


37 See note 35, supri 
3% Wis. Strat. § 32. 2.02(10) (1953). 
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least a limited devotion of service and facilities to the public. The 
term “limited’”’ is used advisedly, because it should be noted that 
the Wisconsin statute conferring power of eminent domain on elec- 
tric cooperatives with certain by-law standards, neither directly nor 
impliedly requires the rendition of service or willingness to serve 
nonmembers. 

Query: Could an electric cooperative in Wisconsin, with admitted 
powers to exercise eminent domain, be required to render electric 
service to a person who refuses to become a member on the same 
terms and conditions as other members? If acceptance and exercise 
of the power of eminent domain makes the cooperative ipso facto a 
full and complete public utility, then the answer might very possibly 
be “ves.” 

Yet if this question were directly presented to our court, the answer 
might well be ‘“‘no,’’ and with sound reason. Applying the modern 
meaning of the constitutional term “public use,’’ the court could 
readily uphold the conferring of the power of eminent domain on 
the non-profit cooperative without holding that full public utility 
status thereby follows. It could well point out that in the case of 
such a cooperative there is no conflict of interest between the co- 
operative and the member-user. Public utility status is not compelled. 
The devotion of service and facilities to the public is limited to mem- 
bers, or at least is conditional upon the applicant for service becoming 
a member. 

Again repeating, by denying the protection of territorial integrity 
or freedom from competition to the cooperatives,*® the Wisconsin 
Public Service Commission has in fact, even though by indirection, 
unwittingly or otherwise held that electric cooperatives are not pub- 
lic utilities. A public utility even though it does not possess an exclu- 
sive franchise or indeterminate permit is entitled to be free from 
competition unless the facts establish that public convenience and 
necessity requires such competition.*® The PSC is the judge of such 
public convenience and necessity, but findings must be based on 
substantial evidence. There must be a showing of an inadequacy of 
service or unreasonableness in rates. It is not sufficient to show that 
the competitor can and will serve at a cheaper rate; it must be shown 
that the rates of the original supplier are unreasonable.*! 

3° PSC CA-3198. See note 3 supra. 

40 Lodi Telephone Co. v. Public Service Comm., 262 Wis. 416, 55 N.W. 2d 
379 (1952). In Town of Lake v. City of Milwaukee, 36 PSC or Wis. 365 (1951) 


the PSC held that a water utility serving an area later annexed to the city was 


nevertheless entitled to be free from competition. 
41 Kosciusko Cty. Rural Elec. Membership Corp. v. Public Service Comm., 
225 Ind. 666, 77 N.E. 2d 572 (1948). Also, see Note, 18 A.L.R. 946 (1922). 








The Economic and Legal Effects of Nonmember 
Business on Farm Cooperatives in Wisconsin 


Jos K. SavaGe* 


Traditionally farmer cooperatives have been looked upon as being 
operated by, for, and with member-patrons. Not enough attention 
has been given to the fact that a considerable amount of cooperative 
business is from nonmember-patrons, and that this gives rise to 
many economic and legal considerations which would not occur if 
only member-patrons were served. A nonmember-patron may be 
either a producer or nonproducer who patronizes a co-op but has 
no voting rights. 

Important economic considerations to the associations are (1) the 
advantage of volume of business provided by nonmember-patrons, 
(2) the legal and economic disadvantages caused by nonmember 
business volume, (3) the share of net proceeds nonmembers should 
receive, (4) the effect of treatment of nonmembers upon member- 
ship relations and (5) the effect which nonmember business has and 
is likely to have on the progress of the cooperative way of doing 
business. Is there some indication that nonmember business is caus- 
ing cooperatives to abandon the “non-profit” principle? What is the 
importance of this principle? In brief, the cooperative director, 
manager and member would like to know the economic consequences 
of nonmember business. It is recognized that there are many in- 
tangibles in this problem. However, there are also many objective 
criteria by which to resolve some of the important issues developing 
out of the nonmember-patron business. To the extent possible, ob- 
jective measures will be used to shed new light on the economic 
questions raised by this type of business. 

Important legal considerations develop from nonmember-patron- 
age, the most significant of which concerns the tax exemption rights 
of cooperatives. Since these rights are accorded associations which 
operate on a non-profit basis, it is important that net savings from 
nonmember-patrons be handled so as to come within the legal pro- 
visions.!’ A great deal of the future economic progress of farmer co- 

* B.S. 1949, M.S. 1950, North Carolina State College; 24% years graduate 


study, University of Wisconsin; Agricultural Economist, Farmer Cooperative 


Service, USDA. 
1 See discussion of business done by Wisconsin cooperatives at note 12 infra. 
Generally speaking, nonproducers cannot be members under Int. Rev. CopE 
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operatives depends upon how cooperative management handles this 
problem of nonmember business. Already many cooperatives can- 
not qualify, and others elect not to qualify, for income tax exemp- 
tion because of: the “equal treatment’”’ clause, failure to comply 
with reserve requirements, doing unauthorized amounts of business 
with nonproducers, or not restricting the value of business done with 
nonmembers to less than 50 per cent. In Iowa only members and 
those who have subscribed for membership are eligible to receive 
patronage refunds. In Colorado business done with nonmembers is 
taxed by the state as income. Other indications that there is dis- 
satisfaction with the nonmember-patron problem come from mem- 
bers and prospective members who want to know the advantage of 
being a member of a cooperative where “the equal treatment” 
clause with respect to patronage refunds is in effect. 

The general public also has an interest in this problem since co- 
operatives are accorded particular treatment under federal and 
state income tax laws, due in part to their non-profit method of opera- 
tion and in part to the fact that it has been thought to be in the 
public interest to authorize such treatment. If this problem is not 
fully understood and proper statutes enacted, it may be seized upon 
by those who are opposed to the cooperative way of doing business 
as a means of destroying co-ops. Nonmember-patrons should receive 
economic treatment according to their economic contributions. If 
member-patrons realize profits from nonmember business with their 
association, these profits should be subject to the same tax as the 
profits of private corporations. 

Since there was so little known of the economic and legal effects 
of nonmember business and since it has such great significance for 
cooperatives in Wisconsin and the nation, a study of this phase of 
farmer cooperatives was initiated by the Agricultural Economics 
Department of the University of Wisconsin in 1952. Approximately 
685 farmer cooperatives were asked by mail to reply to a short series 
of questions pertaining to the nonmember problem. Of this number 
205, or about 30 per cent, replied. Of those replying, 100 furnished 
enough information to make them usable. Fifty of these 100 were 





§ 101 (12) providing: “Exemption shall not be denied any such association be- 
cause it has capital stock . . . if substantially all such steck . . . is owned by pro- 
ducers who market their products or purchase their ag and equipment 
through the association.” This means in effect that where the full 15 per cent of 


nonproducer business is done, less than 35 per cent of business must then be done 
with nonmember producers to retain exemption. The 15 per cent rule is applied 
only to purchasing of supplies and not to marketing. 

For a more complete di 
see page 680 infra. 


scussion of the legal aspects of nonmember business 
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also reached through personal interviews. About 12 per cent of the 
marketing and purchasing cooperatives in Wisconsin are represented 
in the sample. A preliminary analysis and summary of the data 
obtained in this study has been made. 


A Business ANALYSIS OF WISCONSIN COOPERATIVES 


There are approximately 885 cooperative marketing, purchasing 
and service associations doing business in the State of Wisconsin. 
These associations had an estimated membership of 403,665 and 
together did $475,499,000 net business in 1950 of which the purchas- 
ing-type cooperatives, numbering about 276, did about $88,021,000 
of net business.? Wisconsin ranked fourth in the nation on the basis 
of net business, following California, Minnesota and Illinois. On the 
basis of the sample taken in this study approximately 15 per cent 
of the purchasing business and five per cent of the marketing business 
is done with nonmembers. 

Breaking the data down by types of. cooperatives shows non- 
members accounting for 16 per cent of the business in farm supply 
associations, 14 per cent in petroleum associations, eight per cent in 
cheese manufacturing associations and four per cent in creamery 
associations. However, the over-all averages do not indicate the 
extent of nonmember business in individual co-ops. Ten out of 25 
general purchasing associations averaged about 23 per cent non- 
member business, and ten out of 24 cheese associations averaged 
approximately 29 per cent nonmember business. Fourteen out of 
30 creamery associations averaged approximately eight per cent 
business with nonmembers. Approximately 70 per cent of petroleum 
and 50 per cent of purchasing cooperatives failed to qualify for federal 
income tax exemption primarily because of excessive nonmember or 
nonproducer business. Against this, there were 14 cheese and 20 
creamery associations that indicated they had no nonmember-patrons. 

A comparison of the findings on Wisconsin general farm supply 
cooperatives on the matter of nonmember business with data ob- 
tained on a group of 39 associations of the same type operating over 
ten other states of the midwest was made.* Nonmember-patron 
business as a whole averaged 17 per cent for this group (16 per cent 
in Wisconsin) while 23 of this group did about 29 per cent of their 
business with nonmembers. 





2 GessNER, STATISTICS OF FARMERS’ MARKETING, PURCHASING, AND SERVICE 
CoopPERATIVES, 1950-51 (Misc. Rep. 169, Farm Credit Administration, 1953). 

3 These associations were all affiliated with Consumers Cooperative Association, 
and the data is from a comparative report compiled by their auditing and busi- 
ness analysis service. 
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MEASURES OF A COOPERATIVE’S SOUNDNESS 


The economic effect of nonmember business may be in part tested 
by the soundness of individual associations. The ultimate test of 
any cooperative’s soundness is in its ability to satisfy patrons, and 
much of this ability may be measured by the degree to which its 
members actually own their cooperative, their association’s capa- 
bilities in meeting obligations, and the amount of “net savings’ 
returned to patrons in any form. Patronage refunds, dividends on 
capital stock, lower prices and savings in the form of superior products 
and services should be considered as examples of “net savings.” 

In order to compare the soundness of cooperatives doing a relatively 
large percentage of nonmember business with those doing none or 
relatively little business with nonmembers,‘ balance sheet and operat- 
ing statements for approximately 100 cooperatives in Wisconsin were 
analyzed. 

Only those parts of the balance sheets and operating statements 
thought to evaluate the soundness of cooperatives as measured by 
owner equity, ability to meet obligations, and return to patrons are 
considered at this point. Business ratios generally considered pertinent 
to the analysis have been computed and statistical tests’ have been 
made in order to determine the degree of reliability which should 


be placed on the various average ratios determined for the two sample 
groups® within each type of cooperative. It is assumed here that the 
groups within each type of association are similar in all respects 
save in the matter of percentages of business done with nonmembers, 
and that any important differences must be closely related to the 
nonmember business factor. 


Owner Equity 


A fundamental test of the success of any cooperative organization 
is the degree to which its total assets are owned by its members. 
Important ratios used to measure this are equity in total assets and 

* A high percentage in farm supply or petroleum cooperatives was considered 
as any association doing more than 17 per cent of its business with nonmembers. 


In creamery and cheese cooperatives the “high” group consisted of all associa- 
tions doing any business with nonmembers; the “low” group consisted of the 





rest. 

5 Data for the groups have been tested using the analysis of variance method of 
statistical testing. Significant and important differences are used interchange- 
ably in this paper and are defined as those differences which are great enough so 
that the chances are 95 out of 100 against their occurrence due to chance alone. 
It will be observed that some of the differences between the averages are rather 
substantial, but are not indicated as being significant. This is due to the size of 
the sample being small and to the large amount of variability between averages 
within the group. 

6 See note 4 supra. 
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equity in fixed assets. Generally speaking, members should own 
seventy cents of each dollar of total assets, with the ratio of member- 
ship equity to fixed assets being at least one to one.? The adequacy 
of these levels varies by types of cooperatives as well as by changes 
in the general economic climate. For example, in a dairy cooperative 
the owner equity in total assets can safely be less than in a purchas- 
ing cooperative because of the more rapid turnover of its products. 
The primary objective of the following analysis of Table 1 is to see, 
first, if there are differences between groups and, second, to deter- 
mine if these differences are above or below those considered desirable. 

For farm supply associations, it should be noted that a statistical 
test fails to show the indicated differences on the basis of total or 
fixed assets to be significant.’ Also note that cooperatives in each 
group are well above satisfactory averages. On the basis of the 
sample it can be said that farm supply cooperatives doing the most 
business with nonmembers will show on the average slightly more 
favorable owner equity ratios. The statistical tests of the owner 
equity figures for petroleum cooperatives in Wisconsin indicate the 
difference between the total assets ratio as just short of significant, 
and the difference between the fixed assets ratio as significant. Thus 
it may be said petroleum cooperatives doing the least amount of 
business with nonmember-patrons usually have the more favorable 
owner equity ratios. 

In creamery cooperatives in Wisconsin, owner equity is not dif- 
ferentiated by the amount of business done with nonmembers. This 
is as might be expected as no creamery cooperative sampled did 
above 14 per cent of its business with nonmembers. The average 
amount of nonmember business for the group designated as high 
was only eight per cent. Most creamery cooperative managers having 
nonmember-patrons stated these patrons were usually new producers 
who had not been in operation long enough to accumulate a share 
of stock. Owner equity in cheese associations in Wisconsin shows a 
slight but not statistically significant equity balance in favor of 
cooperatives doing the least amount of business with nonmembers. 










































Ability to Meet Obligations 


The ability to meet current and long term obligations is another 
important indication of the soundness of a cooperative, and owner 











7 Due to the way in which annual statements are prepared it is impossible to 
determine the exact percentage of total or fixed assets actual!y owned by mem- 
bers. Many cooperatives issue preferred stock to nonmembers as well as to mem- 
bers. Preferred stock has in general been arbitrarily included in the equity figure. 


8 See note 5 supra. 
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Table 1 


Equity ownership and current ratios showing financial position 
compared by a high and low percentage of nonmember business. 














Ratio of equity interest to: Ratio to current liabilities of: 
bad “ Total assets Fixed assets || Current assets Cash 

High! | Low? | High' | Low? || High' | Low? | High! | Low? 

Farm 
Supply 89 78 | 4.4 3.1 8.9 5.7 2.80 1.20 
Petroleum -70 82 2.6 4.5 3.2 6.1 34 1.24 
Creamery 59 57 1.69 1.74 1.4 1.2 59 39 
Cheese .62 .67 .95 1.60 1.8 1.8 1.30 1.06 
































1 Cooperatives doing a high percentage of nonmember business. See note 4 in 
text for definitions used. 
2 Cooperatives doing a low percentage of nonmember business. 


equity is an important measure of this ability. A cooperative that 
owns all its fixed assets and most of its total assets is in a relatively 
sound financial position, and should be able to meet temporary 
emergencies by borrowing if necessary. A cooperative which can 
meet all current problems will have few long term difficulties. Such 
ratios as current assets to current liabilities and cash to current 
liabilities are useful measures of the capacity of associations to meet 
these obligations. 

As indicated by Table 1, ability to meet obligations in farm supply 
associations in Wisconsin is slightly better in cooperatives doing 
the higher percentage of business with nonmembers. Although the 
differences appear large, statistical tests show they are not significant 
due to there being such a great variation within the groups making 
up these averages. However, there are differences, and when it is 
considered there were differences in owner equity ratios in the same 
direction as current ratios, one must conclude that those farm supply 
cooperatives doing the higher percentage of business with nonmem- 
bers occupy a slightly more favorable position with respect to their 
potential to meet obligations. 

Ability to meet obligations in petroleum associations appears 
more favorable in those doing the least amount of business with 
nonmembers. Again the reader is reminded that these differences, 
though appearing large, are not great enough to be significant except 
in the case of fixed assets. It is observed the current ratios’ pattern 
is similar to that of the owner equity ratios. In creamery and cheese 
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Table 2 
Savings compared by a high and low percentage of nonmember business. 





Per cent of gross represented by: 











Gross Operating Net Operating Net 
Type of Savings! Costs Savings* Savings*® 
0-op 
Hight | Low® | Hight | Low® | Hight | Low® | Hight | Low’ 

Farm 

Supply 148 | 150 | 115 | 110 | 33 | 40 42 | 5.1 
Petroleum 17.6 16.4 13.6 12.4 4.0 4.0 5.4 5.2 
Creamery 9.0 10.0 8.0 9.0 1.0 1.0 1.6 1.8 
Cheese 13.0 12.0 12.3 10.6 Bs 1.4 Pr 1.4 





























1 Amount retained by the association to cover the cost of operation. 

2 Net savings before dividends on stock are paid. 

3 Net savings includes returns from investments, usually investments in the 
stock of other cooperative associations. For this reason the net savings figure 
will often be higher than the net operating savings figure. 

4 Cooperatives doing a high percentage of nonmember business. See note 4 in 
text for definitions used. 

5 Cooperatives doing a low percentage of nonmember business. 


cooperatives, the difference in the cash to current assets ratios are 
very slight and the ability to meet obligations does not appear to be 
differentiated on the basis of nonmember business. 


Returns to Pairons 


Returns to patrons in the form of patronage refunds, stock, divi- 
dends on stock and similar evidences of savings are considered the 
most important single measure of a cooperative’s success. Patronage 
refunds and dividends on stock are relatively easy to determine; 
many other methods of returns are not. The writer believes there 
are, however, four measures which reflect accurately the operations 
of associations with respect to returns to patrons. These are gross 
margins, operating costs, net operating savings and net savings 
(See Table 2.) 

Returns to patrons in farm supply cooperatives in Wisconsin 
show differences which are small and, statistically speaking, highly 
insignificant. There is only a slight indication that cooperatives 
which do a low percentage of business with nonmembers return 
more savings to their patrons. Gross savings and operating costs in 
petroleum cooperatives are 1.2 per cent higher in those doing a 
high percentage of business with nonmembers. When this 1.2 per cent 
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is added to the net returns of 5.2 per cent, the resulting sum of 6.4 
per cent, when compared to the 5.4 per cent net earnings in the 
“high’”’ group, does indicate a slight balance in favor of those as- 
sociations doing a low amount of business with nonmembers. 

Gross savings and operating costs in creamery associations are 
one per cent higher in those associations doing a small amount of 
nonmember business, but this difference is so small that it does 
not differentiate the two groups of associations. Returns to patrons 
of cheese cooperatives in Wisconsin are more favorable in those 
associations doing the least amount of business with nonmembers. 
Such cooperatives appear to pay more for the patrons’ product, as 
indicated by lower gross savings® as well as lower operating costs. 
The difference in net savings between the two groups is not statis- 
tically significant, but when the one per cent difference in gross 
savings is added to 1.4 per cent, the resulting 2.4 per cent when 
compared to the .7 per cent net savings, in the “high’’ group, does 
differentiate the two groups. 


Summing Up 


Addition of the pluses and minuses of the analysis reveals that 
cooperatives in Wisconsin doing the least amount of business with 
nonmembers are certainly equally as sound as those doing a high 
percentage of business with nonmembers. More specifically, petroleum 
and cheese type associations show a slight balance in favor of those 
doing the lesser amount of business with nonmembers. Farm supply 
cooperatives appear to occupy a neutral position. The higher returns 
to patrons in those farm supply cooperatives doing the least amount 
of business with nonmembers balances higher owner equity and 
ability to meet obligations found in associations doing a greater 
percentage of business with nonmembers. Nonmember business is 
relatively minor in creamery cooperatives and does not appear to 
differentiate those doing some business with nonmembers from those 
doing no such business. 


CoMPARISON OF MEMBER AND NONMEMBER 
CONTRIBUTIONS AND TREATMENT 


The nonmember’s economic place in farmer cooperatives is further 
evaluated by examinations of his contributions to and treatment 
within the association. Such factors as the individual nonmember’s 





® Gross savings is the amount of the patrons’ product in terms of dollars re- 
tained to cover cost of operation. 
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sales volume, credit transactions, and means of communication with 
the cooperative are analyzed. Attention is also given to the methods 
of cooperative management in converting nonmembers into members. 


Analysis of Sales Volume 


Since one of the major reasons usually advanced for doing business 
with nonmembers is to secure needed volume, an analysis of this 
aspect was made on the basis of data obtained in this study.’® 

Sales volume per patron in farm supply cooperatives averaged 
$146 per member and $35 for each nonmember for the month sampled. 
The average number of sales per member was ten, for nonmembers 
five. Around $46 of credit was extended on the average to each 
member-patron sampled, while about $3.40 was extended to each 
nonmember-patron. Little difference between those doing a relatively 
high percentage as compared with those doing a relatively low 
percentage of business with nonmembers was noted. 

In petroleum associations sales volume per member-patron aver- 
aged $114 for the month compared to $40 for the nonmember-patron. 
Approximately $50 in credit was extended on the average during 
the month to each member-patron in the sample; an average of 
about $19 was extended to nonmember-patrons. Percentagewise, 
approximately 44 per cent of the amount of member-patron purchases, 
and 49 per cent of nonmember-patron purchases were on credit. 

Sales volume per member-patron in creamery cooperatives averaged 
around $225 for the two week period samples, and $142 per non- 
member-patron. On the basis of the few available butterfat tests 
for the sample taken, there is little or no difference between member 
and nonmember-patron as to grades of milk delivered to the in- 
dividual associations. 

Sales volume per member-patron in cheese associations averaged 
about $243 for the two week period sampled, and nonmember patron 
volume averaged about $217. That the difference is so small may be 
due to an extremely high percentage of nonmember business in some 
instances. 

Analysis of Accounts Receivable 


To further appraise the economic effect of nonmember business 
on farmer cooperatives an analysis of member and nonmember 
accounts receivables was made. Accounts for 169 farm supply and 
196 petroleum associations were sampled. A breakdown of these 





10 A random sample of ten members and ten nonmember accounts was taken 
for each cooperative contacted by personal interview. Thirty-eight samples of 
626 patron accounts for one month were obtained. 
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Table 3 


Analysis of accounts receivable in farm supply and 
petroleum cooperatives. 


Farm Supply Petroleum 





Member Nonmember Member N a ber 


3 0 3 0 3 0 0 
Under 30 days 3,142 38 1,634 32 2,995 25 1,223 26 
30-60 days 1,592 20 494 10 3,129 26 1,038 22 
60-90 days 1,280 16 695 14 1,866 16 671 14 
90-180 days 878 11 991 19 2,511 21 566 12 
180-1 year 346 4 989 19 686 5 544 12 
Over 1 year 883 11 298 6 802 7 648 14 














8,121 100 5,101 100 11,989 100 4,690 100 





accounts into member and nonmember groups on the basis of age 
of account is presented in Table 3. It should be noted that non- 
members do not comprise any appreciable proportion of the credit 
business. This was particularly indicated in the analysis of sales 
volume in the farm supply associations. At times it was difficult to 
locate as many as ten receivable accounts for nonmembers in a 
particular association, but where found, the above figures are con- 
sidered representative. 

The significant aspect of the age of the accounts receivables is 
the high percentage of money owing over 90 days by nonmembers. 
An old account is difficult to collect even from a member who has 
some equity in the organization. 


Treatment of Nonmembers 


As equal treatment of members and nonmembers is a major re- 
quirement for income tax exemption, associations might be expected 
to indicate such is true in their organization. Managers indicated 
that nonmembers were treated equally with members on such mat- 
ters as the extension of credit, cash discounts, patronage refunds, 
invitations to annual meetings, fieldman services and other services 
provided by the cooperatives. Many of the associations sent news 
letters and house organs to nonmembers on the same basis as mem- 
bers. The one apparent difference between members and nonmem- 
bers was the lack of any voting rights on the part of the latter group. 
Only one organization was found in which voting was allowed before 
a person had both subscribed and paid for a share of stock. 

When managers were asked why they did business with non- 
members, they generally replied that it was in order to increase their 
volume of business, and also because the business is open to the public. 
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Managers of farm supply and petroleum associations indicated that 
nonmember business seemed to increase when their competitors were 
short on supplies, or when their prices were generally lower than 
their competitors. 


Converting Nonmembers to Members 


Another question asked was what action an association took to 
induce nonmembers to become members. Of the creamery cooper- 
atives having nonmember-patrons, practically all replies indicated 
no positive action was taken. Managers of cheese associations in- 
dicated the same lack of action. Approximately 30 per cent of the 
managers of petroleum associations answered that some positive 
action, such as personal contact or distributing educational materials, 
was used to convert nonmembers, while 65 per cent of the farm 
supply associations took positive action. Associations affiliated with 
a large cooperative wholesale organization nearly always took posi- 
tive action while the independent associations usually took none. 

Managers of some 50 cooperatives were asked a series of questions 
on their general operating methods to determine why some farmers 
become members, while others patronize the association without 
becoming members. It was thought that such factors as member- 
ship requirements, marketing contracts, method of contacting pa- 
trons, equality of treatment between member and nonmember, 
exemption from federal income tax and other similar factors would 
be important in evaluating the nonmember problem. 

Most of the cooperatives in Wisconsin operate on a capital stock 
basis, one share necessary for membership. The most common price 
of this stock is $10. Generally speaking those associations with capital 
stock valued above $10 do a relatively high percentage of their 
business with nonmembers. This is particularly true of farm supply 
and petroleum associations. Three out of four managers of farm 
supply and petroleum associations indicated that most of their 
members obtained their voting stock by accumulation of patronage 
earnings retained by the cooperative until they equaled a share of 
stock. This is also true in approximately 70 per cent of creamery 
and 50 per cent of the cheese cooperatives." In about 40 per cent of 
the cheese cooperatives membership stock is bought outright or a 
deduction is made from the regular milk check. On the basis of a 
sample of member stock accounts in farm supply and petroleum 





11 In the case of cheese and creamery plants much of the information was 
actually supplied by the secretary of the association as they generally were better 
able to answer the type of questions asked. 
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associations, it took approximately two years for the average patron 
to accumulate patronage savings equal to a share of stock. 


THE LEGAL Aspects OF NONMEMBER BUSINESS IN 
FarM CooPERATIVES 


There are many legal facets to the nonmember business problem 
in farmer cooperatives, most of which arise over whether an associa- 
tion operates on a “non-profit” basis and can qualify for income tax 
exemption.'? However, some legal issues over nonmember business 
occur where a cooperative attempts to borrow money from a bank 
for cooperatives, to qualify under the Motor Carriers Act, or to 
qualify for exemption from certain federal employment taxes." 
Generally speaking, there are two fundamental reasons why co- 
operatives may be exempt from paying state and federal income 
taxes: (1) Most of the remaining funds, after all costs of the associa- 
tion have been paid, are not income. (2) Farmer cooperatives 
similar to other business firms may be considered special cases when 
they operate in a prescribed manner considered beneficial to the 


general welfare.'® 
In Farmers Union Cooperative Co. v. Commissioner’ the contention 


of a cooperative that its receipts were not “income” within the mean- 


12 Information obtained in this study indicates that nearly 75 per cent of the 
petroleum cooperatives in Wisconsin are not tax exempt, and approximately 50 
per cent of the purchasing cooperatives are not. Dairy associations were nearly 
all exempt from federal income taxes. 

Generally, petroleum cooperatives could not qualify for tax exemption because 
of the legal clause prohibiting them from doing business with more than 15 per 
cent of patrons who are not farm producers. Some cooperative managers said 
their associations did a considerable amount of transient business with non- 
members. Others indicated they did not try to qualify because their public rela- 
tions were helped by paying the federal income tax. A few of the purchasing 
association managers gave the same reply. Two out of nine farm supply managers 
replied their associations were not tax exempt because they paid a higher rate 
of interest on capital stock than is permitted under federal income tax laws. One 
out of nine gave more than 15 per cent nonproducer business as the reason for 
not qualifying for tax exemption. 

18 For employees whose remuneration does not exceed $45 during a calendar 
quarter. 

4 Tn a true co-op, the association is under a legal obligation to refund such 
margins to patrons on the basis of their individual patronage. This is a privilege 
which any type of business organization may have , 4 making a contract with 
its patrons to return to them all or any part of the charges above actual costs. 
This contract must be made prior to the patron’s marketing or purchasing of 
any commodity. Uniform Printing & Supply Co. v. Commissioner, 88 F.2d 75 
(7th Cir. 1937). Usually a notice to patrons of this policy in the form of articles 
or by-laws of a cooperative or corporation is legally sufficient. 

% There are many strong and compelling economic justifications for this 
special treatment which space limitations prevent from being discus here. 

he problem here is the legal requirements necessary to qualify for preferred 
treatment as it now exists. 

16 90 F.2d 488 (8th Cir. 1937). 
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ing of the Sixteenth Amendment” was raised. The cooperative argued 
that it was not an ordinary corporation having regular corporate 
income, because it distributed returns in proportion to individual 
patronage rather than in proportion to capital invested. The court, 
while holding this argument would require proof, decided the case 
on another point. The cooperative was doing a considerable amount 
of business with nonmembers and it was shown they were not treated 
equally with members on the matter of patronage refunds. 

The legal aspects of the nonmember-patron problem stem from 
the fact that cooperatives are looked upon as membership organiza- 
tions in which business is with, by and for members. However, nearly 
all state and federal laws recognize that there are situations in which 
cooperatives are justified in doing some business with or for non- 
members. In effect this creates the two distinct classes of patrons. 
Some differential treatments well established legally as discriminat- 
ing practices include: a bonus to members and not to nonmembers, 
cash discounts to members and not to nonmembers, the creation of 
reserves from nonmember business in which they have no share."® 

Even when a cooperative treats members and nonmembers alike, 
most state statutes and all federal statutes limit the amount of 
business which may be done with nonmembers to an amount equal 
to that which it does with members.'* Why this high percentage (50 
per cent) of business with nonmembers was written into the law is 
not clear. It is supposed that the framers of the Capper-Volstead 
Act, in which the 50 per cent nonmember clause first appears, did 
not want to unduly hamper the operations of cooperatives, and so a 
great deal of flexibility on this matter was permitted. Ostensibly, 
the major reason for inserting this clause was to insure that co- 
operatives would operate as “non-profit”’ organizations. 

The actual effect of this clause has been somewhat the reverse of 
that intended in that it has encouraged cooperatives to depart from 
their traditional practice of business with, by and for members. To 
appreciate this fact it is only necessary to note that nearly 50 per 
cent of the farmer merchandising and 70 per cent of the petroleum 

17 The Sixteenth Amendment empowered Congress “to lay and collect taxes 
on incomes, from whatever source derived... .” 

18 Attorneys and others interested in the legal interpretation of what con- 
stitutes equality of treatment as between member and nonmember-patrons are 
advised to study carefully Fertile Coop. Dairy Assoc. v. Huston, 33 F. Supp. 712 
(N.D. Iowa 1940), aff'd 119 F.2d 274 (8th Cir. 1941). 

1® The division of business between members and nonmembers must be based 
on the dollar amount of transactions, rather than on the unit volume of product, 
or merely the number of patrons in the two classifications. See Waas aND WHITE, 


APPLICATION OF THE FEDERAL INcomME Tax Statutes TO Farmers’ CooPEer- 
ATIVES 99 (Bull. 53, Farm Credit Administration, 1942). 














682 WISCONSIN LAW REVIEW [Vol. 1954 


type cooperatives in Wisconsin in 1951 did not qualify for federal 
income tax exemption, primarily because of excessive nonproducer 
or nonmember business.”® This situation bears out a prediction con- 
cerning the effect of the nonmember clause made by Dr. Edwin G. 
Nourse as early as 1928: 


This provision weakens materially the nonprofit character of 
associations formed under the law (Capper-Volstead Law), par- 
ticularly when taken with the fact that there is no restriction 
upon the rate of interest which can be paid, provided the rule 
of equal voting is followed. As a matter of practical expediency, 
it does appear to be important that co-operative associations 
should not be prevented from handling the product of non- 
members under any and all circumstances. On the other hand, 
it would seem that permitting them to deal upon such terms 
as they might see fit in the product of outsiders reduces them to 
the level of a profit sharing form of organization, and virtually 
destroys the force of any claim which they might make for special 
consideration on the basis of having a character distinct from 
that of the ordinary commercial corporation. It is the opinion 
of the writer that the situation could have been better met by 
the placing of a limit of say 10, 15, or even 20 per cent upon busi- 
ness which might be done with nonmembers.” 


Legal Treatment of Nonmembers in Wisconsin 


To further explore some of the legal problems associated with 
nonmember business, important statutes affecting Wisconsin co- 
operatives will be examined. Wisconsin’s Chapter 185, under which 
cooperatives are incorporated, has been compared and evaluated 
with provisions concerning nonmember business in the Internal 
Revenue Code, Sec. 101(12). 

The manner in which the Wisconsin statute is drawn makes it 
difficult for anyone, and especially the layman, to interpret it. For 
example, to determine whether a cooperative can qualify for state 
income tax exemption, one may examine Sec. 185.23 which says: 


Any co-operative association, society, company, corporation, 
exchange, or union organized under the provisions of sections 





20 See discussion at note 12 supra. 
21 NoursE, THe LEGAL Status oF AGRICULTURAL CO-OPERATION 255-6 (1928). 


Int. Rev. Cope § 101 (12) limits the rate of interest to 8 percentum, or to the 
legal rate of interest of the state, whichever is greater. Equal voting must be 
pene under the Capper-Volstead Act, 42 Stat. 388 (1922), 7 U.S.C. § 291-292 
1946): 

Cooperatives may come under the Capper-Volstead Act by conforming 
to one or both of the following requirements: first, that no member of the 
association is allowed more than one vote because of the amount of stock 
or membership capital he may own therein; or, second, that the association 
does not pay dividends on stock or membership capital in excess of 8 per- 
centum per annum. 
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185.01 to 185.22, inclusive, shall not be obliged to file a state 
income tax return unless such association . . . is at the time 
subject to a state income tax. 


This does not answer the question of whether you are subject to a 
state income tax, and here it is necessary to deduce that if there are 
profits, it is necessary to pay taxes. This leads one to Sec. 185.17 
which says that an association “may operate upon a non-profit 
basis by paying to patrons the whole amount of the net proceeds 
of the business.’’ The specific exemption itself is not located in 
Chapter 185, but rather in Sec. 71.01(3)(c), the income tax statute. 
There is one important question which Sec. 185.17 does not an- 
swer, viz., how the whole amount of the net proceeds is to be al- 
located among patrons. Here it must be remembered that there 
are two classes of patrons, members and nonmembers. In order to 
determine the basis for allocation, it is necessary to turn to Sec. 185.01 
(4)(c): “the net proceeds from the business of such corporation are 
distributed to the patrons in proportion to the volume of business 
transacted by said patrons with the corporation.”’ Since patrons is 
an inclusive term for members and nonmembers, then this subsection 
may be interpreted to mean that equal treatment must be accorded 
the two classes of patrons. Also cooperative basis as applied to a 
corporation is further defined in this subsection as (a) each member 
having one vote and only one vote, and (b) the rate of dividends 
upon stock being limited to eight per cent At no place does Chapter 
185 place any restriction upon the amount of business which may be 
done with nonmembers nor require the association to be a farmers’ 
organization in which business with nonproducers is restricted. 
When the language of Sec. 185.16 is examined, parts of it appear 
to destroy the legally accepted interpretation of a cooperative 
operating as a non-profit type of business.?? It is recognized that 
most of this section is worded so as to be permissive rather than 
mandatory, but it nevertheless may encourage cooperatives to oper- 
ate on a profit basis, particularly as to nonmember business. Where 
the distribution is at a lesser rate to nonstockholders there must be 
a showing that this is actually equal treatment or else it will be 
considered as discrimination which violates a showing of the non- 
profit principle.?* Section 185.165 providing for dissolution also vio- 
lates the principle of operation on a non-profit basis in that there is 





22 See Inv. Rev. Cope § 101 (12), and note 18 supra. 
23 Farmers Union Coop. Oil Co. v. Commissioner, 38 B.T.A. 64 (1938). See 
also note 18 supra. 
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no provision for returning to nonmember-patrons any of the proceeds 
from the sale of assets or from accumulated patronage refunds. 

Much of the difficulty of Chapter 185 seems to occur because of 
defining non-profit operation thus: ‘Any association may operate 
upon a non-profit basis by paying to patrons the whole amount of 
the net proceeds of the business.’’*‘ It is not the fact whether all net 
proceeds are paid back, but whether they are allocated and paid to 
all the patrons on the same basis, which determines whether an 
association is operating on a non-profit basis. The writer has ex- 
amined the statutes of several states as they pertain to cooperatives 
doing business with nonmember-patrons, and of all examined, the 
statutes of Minnesota come the nearest to overcoming the objections 
mentioned.”* 

CoNncLUSIONS 


The major objective in this paper has been that of evaluating the 
economic and legal effects of cooperatives doing business with non- 
member patrons. Analysis of 95 farmer associations in Wisconsin 
and 39 in other midwestern states indicates cooperatives which do 
all or most of their business with member patrons are certainly as 
successful, or slightly more so in the case of petroleum and cheese 
cooperatives, as are associations which do a relatively high percent- 
age of business with nonmember-patrons. Of the four types of 
farmer organizations investigated, the nonmember problem is most 
acute in petroleum, farm supply and cheese associations. Most 
creameries either do no business with nonmembers or relatively little. 

Associations doing a large percentage of business with nonmember- 
patrons have to overcome such economic disadvantages as: 

1. Fewer purchases by nonmembers. This lowers the overall sales 
per patron figure and as a result raises the cost per sale figure. 

2. Probable loss of business because of hesitancy of cooperative 
managers to grant credit to nonmembers, and because of the non- 
members’ hesitancy in asking for credit. 

3. Losses on bad debts of nonmember patrons. 

4. Payment of state and federal income taxes where excessive 
amount of nonmember and nonproducer business makes association 
ineligible for exemption.?” 

* Wis. Srar. § 185.17(1) (1953). 

% See case noted at 18 supra. 

% See Minn. Stat. §§ 308.12 and 308.14 (1949). 

27 Since the Revenue Act of 1951, even an “exempt” cooperative under INT. 
Rev. Cope § 101 (12) is required to pay taxes if it derives “income”’ from business 


— for itself; but qualification under that section assures the cooperative 
of income tax treatment consistent with its methods of doing business. 
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5. Associations doing more than 50 per cent of their business with 
nonmembers cannot borrow from the bank for cooperatives. Other 
privileges of a more minor nature are also withheld. 

Associations doing all or a relatively large percentage of their 
business with member-patrons have as advantages to them these 
same items listed as disadvantages to cooperatives doing a high 
percentage of business with nonmembers. Also a member will usually 
patronize an association he has an owner interest in as long as price, 
quality and service are equal to that of other places competing for 
his patronage. This important advantage should never be overlooked. 

Cooperatives which deal extensively with nonmembers are often 
suspected of operating on other than a non-profit basis. This is a cause 
of bad public relations for cooperation in general. Although an as- 
sociation can operate on a non-profit basis and still not be able to 
qualify for federal income tax exemption, it is strongly suspected 
that once a cooperative loses its exemption it also loses its motive 
for operating on such basis. 

The nonproducer question needs further study in order to deter- 
mine what percentage of this type business should be allowed. It is 
suggested that the present 15 per cent limit?® was an arbitrary 
determination permitting service to nonproducers residing in rural 
areas adjacent to cooperatives, as well as to former patron producers 
who have retired but still have equity in the association. This prob- 
lem is greatly aggravated by the rather recent movement of urbanites 
to the suburban and rural areas surrounding the cooperatives. Also, 
many cooperatives have their business establishments in the urban 
centers to provide for the convenience of producer patrons. Here 
cooperatives are convenient to the urbanite who has need of garden 
seed, insecticides and other general farm supplies. Cooperatives can- 
not very well turn these patrons away for fear of creating ill will. 
Thus aside from the purely nonmember problem there is this other 
important question of the nonproducer. 

The most critical aspect of the nonmember problem with producers 
or non producers is the fact that it is the “cracked door” through 
which the non-profit principle, so important to the future of coopera- 
tion, is allowed to escape. Once a cooperative fails to qualify for 
tax exemption and other federal and state privileges, it reasons that 
this disadvantage to members must be compensated for in other 
ways. This may take the form of unequal treatment for nonmembers 
with respect to patronage refunds, the shifting of “net proceeds” 
to stockholders as dividends on capital stock, or some combination 





28 See discussion at note 1 supra. 
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of these methods. Since 1937 Wisconsin has made considerable prog- 
ress in reducing the percentage of business done with nonmembers.?® 

Nonmember business may be further reduced by lowering the 
price of voting shares of stock where the present price is above $10. 
Voting rights could be extended to patrons who subscribe for a share 
of stock, but wish to let their patronage refunds pay for it. How- 
ever, these methods are not considered conducive to instilling in 
members that sense of “belonging”’ which is considered such a neces- 
sary part of the cooperative way of doing business. There are already 
too many signs that members consider their associations just another 
place to do business. It is suggested that cooperatives should in- 
tensify their educational efforts to encourage eligible patrons to be- 
come members. Along with the educational phase, changes in the 
Wisconsin Statutes are needed. 

Legal problems in which the issue of nonmember-patron business 
is raised most often involves treatment of all patrons on a basis of 
equality. Where it can be shown that nonmembers are not accorded 
equality of treatment, the non-profit principle is violated. Those 
associations considered violators are not allowed certain tax exemp- 
tions. 

As indicated above, one of the great dangers to the cooperative 
enterprise is that it might ignore one of the basic principles of co- 
operation—that of non-profit business. When a cooperative departs 
from this principle to any appreciable extent, the association will 
of necessity relinquish the principle of democratic control, and it 
will then operate about like any other profit-seeking private enter- 
prise. In a situation such as this not only do the patrons lose control 
of their organization and suffer other losses, but continued operations 
under the guise of being a cooperative does a great disservice to 
those associations maintaining cooperative principles. 





*® In 1937 Dr. Joseph Knapp and Rudolph Froker concluded on the basis of 
a study made in Wisconsin that approximately 40 per cent of the cooperative 
p urchasing business was done with nonmembers. FROKER AND KNapP, FARMER'S 

URCHASING ASSOCIATIONS IN WISCONSIN (Bull. 20, Wis. Ag. Exp. Stat. in co- 
operation with Farm Credit Administration, 1937). "Today this figure is around 
15 per cent. 
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Economic and Legal Aspects of Pooling 
By Cooperative Associations 


Ro.un O. Dunspon* 
Topsy E. Marcovicat 
ALVIN R. Ucentt 


Concepts of pooling have generally become well established and 
pooling practices have been standardized by most cooperative or- 
ganizations. The problems with respect to pooling have not been 
entirely resolved, however, since pooling operations often are very 
complex and production and marketing conditions are continually 
changing. Consequently, it may be desirable and often necessary 
that a cooperative periodically review its pooling practices to deter- 
mine whether the basic objectives of its organization are being 
achieved. 

Economic ASPECTS 


Pooling, as a general principle, may be considered synonymous 
with cooperative operation itself, where the costs and benefits of 
joint enterprise are shared. It may also be used in the more restrictive 
sense as applied to a particular method of marketing agricultural 
commodities where markets, in addition to other benefits of cooper- 
ative organization, are shared. It is in this narrower sense that the 
term is usually applied today. The primary distinction is the extent 
to which the pooling principle is applied. 

In this limited sense, pooling has been defined as a plan by which 
farmers commingle their products and market them together during 
a definite period, primarily for the purpose of giving each producer 
a price based upon the average price obtained during the pooling 
period for commodities of like kind and grade. As to pooling milk, 
it is the practice of providing a market for all producers of all milk 
at all times. This assures equity within the dairy industry. Economi- 
cally, it is the sharing of markets which distinguishes the pooling 
method, not commingling of products or averaging of receipts. The 





* B.S. 1941, University of North Dakota; M.S. 1948, Oregon State College; 
Ph.D. 1954, University of Wisconsin. 

+ B.S. 1952, LL.B. 1954, University of Wisconsin; Editor, Wisconsin Law 
Review, 1954; member of Wisconsin Bar. 

t B.S. 1951, LL.B. 1954, University of Wisconsin; Editor, Wis. Law Review, 
1954; member of Wisconsin Bar. 
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distinction rests on whether the identity of each lot is maintained 
for each individual producer in the final market. Physical com- 
mingling of products is not an essential feature of pooling nor are 
receipts necessarily averaged. 

Objectives of Pooling 

The objectives of pooling are identical with the objectives of the 
cooperative association itself. Theoretically, the primary motivation 
is to increase the economic benefits to the associating firms or house- 
holds! and to distribute such returns according to the use each makes 
of the service as patrons rather than as investors. Each individual 
expects to receive as much in the long run as he would otherwise 
receive through alternative methods of marketing. It may be that 
through another method some could receive more for the sale of any 
particular lot but not for a number of lots. In this sense, benefits are 
averaged. The average must usually be greater through pooling, how- 
ever, or the members would consider the particular pooling method 
unsatisfactory. 

Pooling is used to maximize the net returns and distribute benefits 
of the cooperative association equitably. Previously, pooling was 
conceived as a means of controlling supply for purposes of enhancing 
the price in the market. This concept has gradually lost favor, not 
only because the Capper-Volstead Act forbids it,? but also because 
of inherent difficulties. Few cooperatives are organized on a scale 
large enough to influence the price in the market either by limiting 
output or by withholding the product from the market. When co- 
operatives are given control over the products, as through pooling, 
they may regulate the rate of movement to market and the dis- 
tribution of products as to place. This means orderly marketing 
which does not unduly enhance the market price. It may prevent 
oversupply and may aid in distribution of those market areas in the 
greatest need. 

The Problems of Pooling 

All members share in the benefits of a cooperative organization as 
a result of economies of large scale operation, increased bargaining 
power in the market and more orderly marketing. The objective of 
pooling through cooperative associations is to distribute benefits of 
this joint enterprise while retaining those differences resulting from 

1In an economic sense, every individual who patronizes the cooperative in 


order to increase the net revenue of his business, such as a farm or orchard, 
represents a firm. Every patron purchasing goods and services for home consump- 


tion represents a household. 
2 42 Stat. 388 (1922), 7 U.S.C. § 292 (1946). 
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more efficient management by a given farmer. The task then is to 
determine and measure any differences in the product or its value 
which are to be retained for each individual. The differentials that 
may be considered important can be classified as: (1) producer dif- 
ferentials, (2) association differentials, and (3) market differentials. 
There are various ways in which these differentials can be determined 
and measured and various methods for accounting to the growers. 


Producer Differentials 


Producer differentials arise from the characteristics of products or 
other attributes considered important and thus recognized in the 
market by price differences. Some of the characteristics are: 

(1) Kinds or varieties of commodities 

(2) Quality or grade 

(3) Time of production 

(4) Location relative to the market 

(5) Form in which commodity is delivered (amount of processing 

which has been done) 

(6) Pre-emptive right in the market as a result of prior position 

in a closed market (e.g., a milk shed) 

Usually it is desirable to account for the market values of these dif- 
ferences in the returns to individual growers. This is considered the 
key problem in pooling. If the identity of these product differences 
were maintained throughout the marketing operation, these dif- 
ferentials would be measured by prices in the market. Often these 
differences are not maintained as a result of the handling or process- 
ing by the cooperative—so called association differentials. 

Producer differentials, if significantly important, are to be ac- 
counted for in the operation of pooling activities. Means of measur- 
ing these differentials also differ with respect to the form in which 
commodities move into the market. If the physical characteristics of 
the commodity are retained, these differentials again may be easily 
determined through differences in market prices. If the form is lost, 
other means of measuring must be found. One such method is com- 
parison with competitive prices at the point of delivery to the co- 
operative. If this is not possible, arbitrary differentials may have to 
be established. 


Association Differentials 


Association differentials arise through the performance of similar 
functions upon dissimilar products, or the performance of dissimilar 
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functions upon similar products. The addition of these so-called 
“utilities’’ involve differences in cost which may or may not be 
accurately reflected in the market. Costs which may be identified 
with specific lots of commodities are classified as direct expenses; 
costs which are not so identified are classified as indirect. The former 
are usually borne entirely by the individual producer, while indirect 
expenses are usually shared by all upon a proportionate or other 
equitable basis. Association differentials will be shared if they are 
not important, but in some cases they may be distinguished. Here 
cost accounting must be employed to determine and measure the 
relative costs. Arbitrary decisions often must be used, however, to 
determine what differentials are significant and how they are to be 
allocated. 


Market Differentials 

Market differentials are due to market imperfections or dynamic 
forces in the market. Complete market information is seldom known. 
Economic power may become concentrated or supply and demand 
relationships may change. Market differentials are determined in 
the market and are thus easily measured. These differentials may 
either be shared or differentiated, depending upon the extent to 
which the pooling principle is applied. 

Various ways exist to account for these differentials with respect 
to each individual grower: sales proceeds may be accounted for either 
by individual transaction or combined transactions; if combined, 
they may be accounted for in separate pools, or they may be dis- 
tinguished within pools. 

An individual transaction is identified primarily by whether the 
grower cr the cooperative management determines the market in 
which the products are to be sold. These may be called methods of 
sale. If the grower selects the market, it may either be an immediate 
cash purchase and sales transaction or a delayed sale, commonly 
called an individual account sale. In both cases the markets are 
differentiated by the grower. He receives whatever gross receipts his 
products may have brought upon the market he selects, less deduc- 
tions for processing and handling costs. The costs directly attribut- 
able to his product and his share of indirect expenses are deducted. 
In these cases, only indirect expenses are pooled and he may share 
in any other benefits or gains arising from the cooperative association, 
such as nonoperating income, through additional patronage distribu- 
tions at the end of the fiscal period. 

If markets are shared, the products are said to be pooled and the 














July] POOLING BY CO-OPS 691 


individual commodities may lose their identity. All markets may be 
shared and it can then be said that there is only one pool,’ or markets 
may be segregated by setting up multiple pools. If the product has 
any significant difference recognized in the market, the markets may 
be separated into different pools by commodity, periods of time or 
areas. Association differentials in the form of direct expenses are 
allocated to each of the various pools, as are the indirect costs of 
handling. The latter are averaged and distributed to the various 
pools in accordance with any appropriate unit of measure, either in 
physical units or according to their value. Grower differentials which 
are not distinguished in the different pools, such as differences in 
quality, are represented by various grades. If these differentials are 
measured in the market through price, they are easily determined 
and corresponding adjustments are made in the net receipts to the 
growers. Pools are then settled according to the quantity of the phys- 
ical product which each producer has contributed to each pool. 
Market differentials may also be segregated by producers through 
what may be called seasonal valuation pools, immediate-fixation 
pools or call pools. 

It is very important that there be a mutual agreement by the 
associating firms or households as to specifically which differentials 
are to be shared by the individual members. A careful identification 
of these differentials will contribute much toward elimination of 
problems confronting cooperative associations. 


LEGAL ASPECTS 


While the economic definition of a pool is relatively clear, there is 
considerably more difficulty in arriving at a clear and concise legal 
definition. Courts have always considered pooling in its broadest 
aspects, which, as has been pointed out before, may be synonymous 
with cooperation itself. In one case, the term ‘‘pool’’ has been de- 
fined to mean a surrender of certain individual rights and powers for 
the benefit of all. This was on the theory that the benefits accruing 
to the joint venture outweigh the individual rights surrendered.‘ 
This definition is so broad that it includes any form of cooperative 
activity and therefore fails to highlight the real concepts of pooling. 
Legally speaking, a narrower definition is one of an averaging process, 





3 Mayhew, Single and Multiple Pool Accounting for Cooperatives in AMERICAN 
INSTITUTE OF COOPERATION YEARBOOK 219 (1948); Tinley, Research on Pooling 
she Gann) of Cooperatives in AMERICAN INSTITUTE OF COOPERATION YEARBOOK 

5 (1951). 

‘ Burley Tobacco Society v. Monroe, 148 Ky. 289, 146 S.W. 725 (1912). 
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an averaging with respect to products, prices, expenses, or returns.® 
A South Carolina decision defined pooling as a contribution to a 
common fund or the common interest on a basis of mutual divisions 
of profits or losses.® 

Generally, pools have been thought of as a method of marketing 
used by all cooperatives. This is not true, however. While it can 
generally be said that all agricultural pools are cooperative, all co- 
operatives are not pools. Nor do all cooperatives use pools as defined 
in the narrower definition discussed above. If the courts would con- 
sider pooling in its more limited sense, the problems raised would 
be easier to resolve. 

Legality of Pooling 

Pooling has not been given specific authorization in any cooperative 
marketing act. However, this privilege is generally considered to 
have been granted by indirection. For example, Sec. 185.08 of the 
Wisconsin Statutes states: 


Contracts between any association and its members, whereby 
such members agree to sell all or a specified part of their products 
to or through, or to buy all or a specified part of goods from or 
through the association or any facilities created by the associa- 
tion, shall, if otherwise lawful, be valid... . 


The above statute should be considered in connection with Sec. 
133.04: 


. nothing therein [$§ 133.01-133.03] shall be construed to 
affect associations, corporate or otherwise, of farmers, gardeners 
or dairymen, including live stock farmers and fruit growers 
engaged in making collective sales or marketing for its members 
or shareholders of farm, orchard or dairy products produced by 
its members or shareholders. 


From these two sections, it appears to be relatively clear that pool- 
ing is not a prohibited method of marketing farm products in Wis- 


consin. 
Another example is the New York Cooperative Act, which pro- 
vides: 
The marketing contract may provide that the corporation may 
sell or resell the products delivered by its members, with or with- 


out taking title thereto; and may pay over to its members the 
resale-price, or the pool price in case of pooling of sales, after 





5’ HutBert, Lecat PHases oF CooPpERATIVE ASSOCIATIONS 142 (1946). 
* Burch v. South Carolina Cotton Growers’ Cooperative Ass’n., 181 S.C. 
295, 301, 187 S.E. 422, 424 (1936). 
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deducting all necessary selling, overhead and other costs and 
expenses... .” 


Here again, there is no specific authorization for pooling, but it 
seems clear that pooling has been considered and has been authorized 
by absence of prohibition in New York. 

Although the Capper-Volstead Act does not specifically authorize 
pooling as one of the powers of an association, the fundamental 
object and result of this Act is to authorize farmers to unite in or- 
ganizations that may or may not be incorporated. These organiza- 
tions, insofar as marketing of the products by the association is con- 
cerned, may act with the same force and effect as though all the 
agricultural products in question were being handled by one farmer.*® 
In the Capper-Volstead Act it is stated that “such associations and 
their members may make the necessary contracts and agreements to 
effect” . . . collective processing, preparing for market, handling, and 
marketing.® From this it can reasonably be inferred that pooling is 
not prohibited by the Capper-Volstead Act. 

Notwithstanding the fact that there is no statutory prohibition on 
pooling, this method of marketing will not be upheld unless it is 
specifically authorized by the association’s by-laws or articles of in- 
corporation.’ It is also true that if a particular method of pooling is 
authorized by the association’s by-laws, this method and no other 
may be followed." If the association is not authorized to market its 
products by the pooling method, it may be liable if it mixes the 
produce received from one member with the produce received from 
others.'? Generally speaking, the by-laws of the association must 
specifically state what is to be pooled and how the pool is to operate. 


Relations With Members 


One of the most frequently occurring problems with respect to 
the pooling contract is the situation created when the association 
makes excessive advances to its members. Although this problem is 
not specifically confined to pooling arrangements, it frequently arises 
in this connection when the association makes advances or payments 





7 New York Cooperative Corporations Law 70(4) (1953). 

8 Minnesota Wheat Growers Cooperative Marketing Association v. Huggins, 
162 Minn. 471, 203 N.W. 420 (1925). 

9 42 Stat. 388 (1922), 7 U.S.C. § 291 (1946). 

10 Reinert v. California Almond Grower’s Exchange, 9 Cal. 2d 181, 70 P. 2d 
190 (1937). 

1 McCauley v. Arkansas Rice Grower’s Cooperative Association, 171 Ark. 
1155, 287 S.W. 419 (1926). 

12 Imperial Valley Long Staple Cotton Grower’s Association v. Davidson, 58 
Cal. App. 551, 209 Pac. 58 (1922). 
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which exceed the amount to which the member is actually entitled. 
The question is whether or not the association can recover from the 
members the amount of such excess advances. Courts have generally 
held that the money is recoverable by the association.'* However, it 
does not follow that all prior payments are recoverable as excess 
advances. A Wisconsin case, in which the marketing contract pro- 
vided for advances but also stipulated ‘‘that payment shall be made 
on the 20th day of each month for cheese shipped by the local during 
the month before the month which precedes the date of payment,” 
held that the disbursements were made as payments and not as 
advances. Therefore, the association was not entitled to recover ex- 
cess advances.'* To avoid this problem, the contracts of a cooperative 
association should state in precise terms whether the payments to 
be made are advances or payments. 

Another problem which may arise under the usual form of the 
pooling contract is whether insurance proceeds resulting from the 
destruction of the products must be paid to the association or the 
producer of the products. The fact that the identity of the product 
is known has been held to be immaterial, and the producer normally 
has no rights to the insurance proceeds.'* 

Protection for the producer is generally required in the form of 
accounting requirements on the part of the association. Usually the 
producing member of the association which operates a pool arrange- 
ment is entitled to receive an itemized statement, by pools, which 
shows gross prices received for such products and how the net amount 
which he is to receive was determined by the association.’* This 
requirement assures the producer that he is receiving a fair price for 
the goods sold through the association pool. 





18 Jackson v. Creek, 47 Ind. App. 541, 94 N.E. 416 (1911). 

4 Neith Cooperative Dairy Products Association v. National Cheese Pro- 
ducer’s Federation, 217 Wis. 202, 257 N.W. 624 (1934). Contra: Lewis v. Mon- 
Ty} County Farmers’ Cooperative Association, 105 N.J. Eq. 257, 147 A. 550 

% Texas Certified Cottonseed Breeders Ass’n. v. Alderidge, 122 Tex. 464, 61 
8.W.2d 79 (1933). 

16 See note 10 supra. 














NEWS OF THE SCHOOL 
Covering the academic year 1953-1954 


SALMON W. DALBERG PRIZE 
Chosen by the law faculty, on the basis of scholastic achievement 
and participation in extra-curricular activity, as an outstanding 
graduating law student: 
John Riley Collins 


HONORS 
Voted by the law faculty, on the basis of scholastic achievement 
to graduate with honors: 


John Philip Desmond William Kanet Chipman 
John Riley Collins Jean Stuart Gallaher 
Arthur Henry Laun, Jr. 


ORDER OF THE COIF 


Voted by the law faculty, as the upper 10% scholastically of their 
respective graduating classes, to membership in the honorary legal 
fraternity, the Order of the Coif: 


Ronald Myron Anton Jean Stuart Gallaher 
Clarence Gene Bylsma, Jr. Harlan Harrison Huntley 
William Kanet Chipman Arthur Henry Laun, Jr. 
John Riley Collins Gerald Wilfred Noll 

John Philip Desmond James George Sisolak 
William Kraft Fechner Burton Allen Strnad 
Sheldon Ivan Fink William Robert Sutherland 


WISCONSIN LAW REVIEW CERTIFICATES 
Voted by the law faculty, on the basis of distinguished work on 
the Wisconsin Law Review, to receive Wisconsin Law Review 
Certificates: 


William K. Chipman Arthur H. Laun 
John R. Collins Toby E. Marcovich 
John P. Desmond Gerald W. Noll 

E. Larry Eberlein Merton Rotter 
Sheldon I. Fink James G. Sisolak 
Jean §. Gallaher Alvin R. Ugent 


WILLIAM J. HAGENAH SCHOLARSHIP 


From a fund established by William J. Hagenah for the Editor- 
in-Chief of the Wisconsin Law Review, a scholarship was awarded to: 


John Riley Collins 
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WISCONSIN LAW REVIEW 


From the Editorial Board of the Wisconsin Law Review, the 
following were elected officers for the 1953-54 school year: 
Editor-in-Chief: John Riley Collins 
Executive Editors: William Kanet Chipman 
John Philip Desmond 
E. Larry Eberlein 
Jean Stuart Gallaher 
Arthur Henry Laun, Jr. 


The officers who will serve in the 1954-1955 school year are: 
Editor-in-Chief: Laurence C. Hammond 


Executive Editors: Estelle Lee Ague 
James T. Moran 
Anton Motz 
Ralph Senn 


MOOT COURT 


Freshman Moot Court Competition Awards were made to the 
following teams: 


Spring Semester of 1953-54 


First Place: David H. Caskey and Stanton K. Smith 

Second Place: Donald L. Hamm and Jack Osswald 

Third Place: Hugh G. Hafer and Richard P. Donaldson 
Charles T. Schillberg and H. Lowell Hall 


DAVIES SCHOLARSHIP 
Voted by the law faculty, as the outstanding member of the second 
year class on the basis of scholarship and contribution to the life of 


the school: 
Jack Osswald 


KEMPER K. KNAPP SCHOLARSHIPS 


The law faculty, on the basis of need and scholastic standings, 
awarded 14 scholarships to worthy law students from the fund made 
available under the will of the late Kemper K. Knapp. 


ALVORD GRADUATE LAW FELLOWSHIP 


Voted by the law faculty, for study and research at the graduate 
level to: 
John Bowers Barbara Page 





July] NEWS OF THE SCHOOL 


WILLIAM E. TIMLIN AWARD 


Given by the William E. Timlin Law Fraternity for outstanding 
service in the law school community: 
William Kanet Chipman 


LAW WEEK AWARD 
Jean Stuart Gallaher 


WISCONSIN LAW ALUMNI ASSOCIATION SCHOLARSHIPS 


The law faculty, on the basis of need and scholastic standings, 
awarded five scholarships to deserving law students from a fund 
established by the Wisconsin Law Alumni Association. 


LEGAL AID CERTIFICATES 


The following persons were awarded certificates for service in the 
Legal Aid Society. 
Curtis Wayne Carlson Theodore Lawrence Priebe 
James Roger DeBauche Philip Herman Schwarz 
John Emmett Flynn Alvin Ronald Ugent 
Guilio James A. Fornary Earl Edward McMahon 
Toby Erwin Marcovich 


HAPPENINGS AROUND THE SCHOOL 


Alumni who knew Miss Aline Merz will be sorry to learn of her 
death. As secretary to three successive deans of the Law School, 
Miss Merz befriended many students. 

A slight decrease in the enrollment of the Wisconsin Law School 
was noted this year. The number of students attending classes was 
approximately 510. 

A change in the credit requirements for graduation is to be in- 
augurated this coming fall. In order to graduate, students who enter 
Wisconsin Law School hereafter will have to complete 90 credits, 
64 of which are required courses of the first and second years and the 
course in Evidence, which will be taken in the student’s third year. 

In the future, Moot Court will be an integral part of the course in 
Legal Writing, and all students will be required to participate during 
the second semester of their first year. The Wisconsin Law School will 
also take part in National Moot Court Competition. 
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